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Filed Jan. 30, 1913 

1112 J. B. Young, Clerk 

In The Supreme Court of the District of Columbia 
United States of America, Plaintiff, 

vs. 

1 1. Joseph Groen, 2. John G. Hornig, 3. Arthur W. Machen, 
4. James Martin, 5. W illiam Fischer, 6. Bichard A. Neale, 
and the unknown heirs, etc. of 7. William Augustine Wash¬ 
ington, 8. Armaud Gouges, 9. Francis du Chemin, 10. Bob- 
ert Oliver, and 11. Mary E. Neale, Defendants. 

Equity No. 31578 
Docket 69 

Bill of Complaint 

To the Honorable, the Justices of the Supreme Court of 
the District of Columbia, sitting in Equity: 

Your plaintiff, the United States of America, appearing 
by George W. Wickersham its Attorney-General, respect¬ 
fully represents: 

1. That this suit is brought against the hereinafter 
named defendants by the United States of America in its 
own right and by virtue of the Act of the Congress of the 
United States entitled “An Act providing for the pro¬ 
tection of the interests of the United States in lands and 
waters comprising any part of the Potomac Biver, the 
Anacostia Biver or Eastern Branch, and Bock Creek and 
lands adjacent thereto”, approved April 27, 1912, a copy 
of which Act is appended hereto marked Exhibit “A”. 

2. The defendant Joseph Groen is a resident of the 
City and State of New York, and is sued in his own right. 

The defendant John G. Hornig is a resident of 

1113 the District of Columbia, and is sued in his own 
right. 

The defendant Arthur W. Machen is a resident of the 
District of Columbia and is sued in his own right. 

The defendant James Martin is a resident of the District 
of Columbia, and is sued in his own right 
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The defendant Bichard A. Neale is a resident of the 
District of Columbia, and is sued in his own right. 

The residence of the defendant William Fischer is to. 
your plaintiff unknown. 

3. Your plaintiff has been unable, after diligent search 
and inquiry, to discover the identity and residences of the 
remaining defendants hereto, and therefore joins as parties 
defendant hereto all the heirs-at-law, next of kin, devisees, 
assigns or persons otherwise claiming under or through 
William Augustine Washington, Armaud Gouges, Francis 
du Chemin, Robert Oliver, annd Mary E. Neale, and each 
of them. 

A Your plaintiff represents that the land and land un¬ 
der water in, under and adjacent to the Anacostia River 
or Eastern Branch, including the shores and submerged 
or partly submerged land as well as the bed of said water¬ 
way, and also the upland immediately adjacent thereto, 
including made lands, flats and marsh lands, to which the 
aforesaid defendants claim title adverse to the United 
States, are comprised within the following boundaries and 
more particularly described as follows: 

Beginning for the same at the intersection of the west 
building line of South Capitol Street with the north 
1114 building line of S Street south, thence east on the 
northline of S Street south prolonged to its intersec¬ 
tion with the line of maximum depth of the Anacostia River 
or Eastern Branch, thence southwardly and westerly on 
the said line of maximum depth to its intersection with the 
north line of T Street, south, prolonged; thence west on 
the north line of T Street prolonged to its intersection with 
the easterly line of Water Street, the said easterly line 
of Water Street at the point of intersection aforesaid being 
156.36 feet east of the east building line of Half Street 
west; thence with the easterly line of Water Street north 
19° 35' 36" east to the intersection of the said line of Water 
Street with the north building line of S Street South; 
thence east on the said north line of S Street 65.81 feet 
to the point of beginning. 
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• 5. Your plaintiff further represents that by virtue of 
the cession by the State of Maryland of that portion of 
the District of Columbia which formerly lay in the said 
State, your plaintiff became, ever has been, and is now 
seized in fee simple in and of all the land constituting the 
bed of the Anacostia River within the limits of the Dis¬ 
trict of Columbia between the high water lines of the shores 
of the said River as the same existed at the date of the 
said cession, together with all rights and appurtenances 
thereto, and then became and is now vested with the full, 
paramount and sovereign title thereto, and is in possession 
thereof. 

That under circumstances within the judicial knowledge 
of this Honorable Court, the Federal City located in the 
District of Columbia, the permanent seat of the govern¬ 
ment of the United States was established and laid 
1115 out in accordance with plans which provided for the 
certain public streets known as Water Street, S 
Street, south, T Street, south, and South Capitol Street, 
and that by the terms of certain deeds in trust forming a 
part of the transactions involved in the said establishment 
and location of the said Federal City, the title to the land 
forming the locations of the said Water Street, S Street, 
T Street, and South Capitol Street, and all and every part 
of it then became, continuously has been, and is now vested 
in the United States in fee simple, and your plaintiff is in 
possession of the said land. 

Your plaintiff further shows that the title to the locations 
of the said streets, acquired as aforesaid, included as an 
appurtenance all and every part of the riparian rights 
on the shore of the Anacostia River, within the limits here¬ 
inbefore set forth and described, and that your plaintiff 
became vested at the time of the establishment of the 
Federal City aforesaid, with the sole and full right of the 
use and enjoyment of the same, has continuously ever since 
been vested with the said right, and is now so vested. 

6. Your plaintiff, the United States of America, further 
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represents that it became seized in fee simple, nnder the 
circumstances set forth in the preceding paragraph 5, of 
all the land and land under water included within the 
limits hereinbefore set forth and described, either by ces¬ 
sion of the State of Maryland as hereinbefore stated, or by 
virtue of the terms of the deeds in trust hereinbefore re¬ 
ferred to, or by both thereof, and your plaintiff therefore 
shows to this Honorable Court that the land and 
1116 land under water hereinbefore mentioned and de¬ 
scribed are justly and exclusively the land of your 
plaintiff, and that the title thereto was, at the time of 
the location of the Federal City, ever since has been, and 
is now vested in your plaintiff in fee simple, together with 
all the accretions, appurtenances, rights, privileges, and 
easements attached thereto and thereunto pertaining, and 
your plaintiff is now in possession of the same; and your 
plaintiff further shows that it has never parted with any 
portion of its said title. 

6. Nevertheless, as your plaintiff represents, the de¬ 
fendants hereto and each of them have asserted, are assert¬ 
ing, and threaten to continue to assert claims of right, title, 
and interest, in and to the said land, the full extent and 
basis of which are not certainly known to your plaintiff, 
and plaintiff cannot set them out more specifically herein 
except that your plaintiff is informed, believes and there¬ 
fore avers that the said defendants pretend that the said 
alleged claims arise out of a pretended construction of the 
actions of the original Commissioners of the City of Wash¬ 
ington and their successors or some of them, in assigning 
or conveying certain alleged rights within the limits here¬ 
inbefore set forth and described. Your plaintiff shows that 
the officials aforesaid took no other action, if any was taken, 
than to assign or grant a water privilege only within the 
limits hereinbefore set forth and described, which said 
privilege, if any such was granted, was a mere license or 
permission, revocable and personal, for the use of water 
front for wharfing or other purposes incident to the use 
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of the waters of the Anacostia River, and that the said 
license or permission, if any, was and remained servient to 
and expressly subject to the exercise of rights under its 
sovereign and paramount title by the United States 

1117 of America, 

Your plaintiff further shows that the title to the 
land hereinbefore mentioned and described having vested 
in the United States of America in fee by the proceedings 
hereinbefore set forth, could only be divested by authority 
of the Congress of the United States by its due and 
proper Act. Your plaintiff shows that no authority for the 
alienation of the title to the land annd land under water 
hereinbefore set forth and described has ever been given 
by the Congress; that the said land and land under water 
was external to and without the limits of the authority 
of the original Commissioners of the City of Washington 
or of their successors, to dispose of lots within the said 
city, and that any action by the said Commissioners or 
their said successors purporting to assign or convey any 
portion of the said title in fee or to encumber the same 
except by granting permits or licenses to wharf or other¬ 
wise have access to the waters of the Anacostia River was 
invalid, null and void, for lack of power and jurisdiction. 

Your plaintiff further shows that the said license or per¬ 
mission, if any, was incident to the powers of the said 
original Commissioners of the City of Washington to regu¬ 
late wharfing and the use of the water front adjacent to 
the City of Washington and terminated with the termina¬ 
tion of said powers, and that moreover, said license or per¬ 
mission, if any, was personal to the grantee thereof and ex¬ 
pired upon the death of the said grantee. 

Your plaintiff therefore shows that the pretence of the 
defendants hereto and each of them to any claim of 

1118 right, title or interest in the land and land under 
water hereinbefore set forth and described, is wholly 

baseless and unfounded. 
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Your plaintiff further shows that the defendants hereto, 
in support and in furtherance of their said alleged claims 
of right, title and interest deny the right and title of the 
United States in anywise to the land and land under water 
hereinbefore mentioned and described; and assail your 
plaintiff’s said title, and are disputing and attempting to 
disturb its quiet and peaceable possession of the land and 
land under water hereinbefore mentioned and described, 
and threaten to continue to do so, and your plaintiff is 
compelled to seek the aid of this Honorable Court to quiet 
its said title and remove the cloud cast thereon by the 
aforesaid acts, claims and allegations of the said de¬ 
fendants. 

WHEREFORE, Your plaintiff prays that this Hon¬ 
orable Court may cite the defendants hereto and all per¬ 
sons, corporations, and others who may have or pretend 
to have any right, title, claim or interest adverse to the 
absolute and paramount title of the United States to the 
land and land under water hereinbefore mentioned and 
described, to appear before this Honorable Court and an¬ 
swer the exigencies of this bill and to set forth particu¬ 
larly and discover fully, and in every detail any right, title, 
interest or claim, respectively, and the exact extent and 
the causes and origin thereof, and those under whom they 
claim, which they may pretend to have against the abso¬ 
lute and paramount title of the United States in and to 
the land and land under water hereinbefore mentioned 
and described; and that this Honorable Court may 
1119 order the proper notice with respect hereto as pre¬ 
scribed by Section 2 of the Act approved April 27, 
1912, as hereinbefore cited, to issue in due form. 

2. That this Honorable Court will proceed to deter¬ 
mine, pursuant to the provisions of the said Act of Con¬ 
gress approved April 27,1912, all rights drawn in question 
by this bill of complaint and by the answers of those cited 
to appear as hereinbefore prayed, and by this proceeding. 

3. That a decree may be entered confirming the abso- 
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lute and paramount title of the United States to the land 
and land under water hereinbefore mentioned and de¬ 
scribed, and removing from the title of the United States 
to the land any cloud cast thereon or attempted to be cast 
thereon by the claim of the defendants hereto or others, 
and enjoining the defendants hereto perpetually from as¬ 
serting any right, title, interest or claim to the land and 
land under water hereinbefore mentioned and described, 
and from disturbing or interfering in any wise with the 
quiet and peaceable possession by the plaintiff of the said 
land and land under water. • 

4. That the plaintiff may have such other and further 
relief as to the Court may seem meet and the nature of 
the case may require. 

5. That the writ of subpoena may issue directed to 
Joseph Groen, John G. Hornig, Arthur W. Machen, James 
Martin, William Fischer, and Richard A. Neale. 

The defendants to this bill are Joseph Groen, John G. 
Hornig, Arthur W. Machen, James Martin, William 
1120 Fischer, Richard A. Neale, and the unknown heirs 
at law, next of kin, devisees, assigns or persons oth¬ 
erwise claiming under or through William Augustine 
Washington, Armaud Gouges, Francis du Chemin, Robert 
Oliver, and Mary E. Neale. 

Geo. W. Wickersham 
Attorney General, United 
States. 

Clarence R. Wilson 
U. S. Attorney, District of 
Columia. 

Sttjart Wardman 
Special Assistant to the 
Attorney General. 

• • • • 

Filed May 12 1916 J. R. Young, Clerk 


1134 
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Separate Answer of James Martin and 
George Martin, Trustees. 

James Martin and George A. Martin, trustees, as suc¬ 
cessors in interest, as hereinafter shown, to James Martin, 
defendant named in the bill, for answer to so much and 
such parts of the bill of complaint as amended in the above 
entitled cause filed as they are advised it is necessary or 
material for them to make answer unto, answering say: 

1-4. They deny that the bill is brought under the pro¬ 
visions of the Act of Congress referred to in the first para-' 
graph of the bill, deny that there is any authority under 
said act to institute this suit and aver that it is beyond 
the legislative power of Congress to authorize such a 
proceeding. They admit that they are residents of the 
District of Columbia, and admit and aver that they are 
owners of Lots 6, 7, and 8 in Square East of Square 664, 
as hereinafter more fully set out, and accordingly admit 
that they are sued in their own right; but they are without 
knowledge as to the residences of the other defendants’ 
than themselves, or as to the allegations of the second 
and third paragraphs concerning them, and they call for 
strict proof thereof in so far as, if at all, material. 
1135 They are without knowledge whether or not the 
land and land under water in, under and adjacent to 
the Anacostia River or Eastern Branch, including the 
shores and submerged or partially submerged land as well 
as the bed of said waterway, and also the upland immedi¬ 
ately adjacent thereto, including made lands, flats and 
marsh lands, or any part thereof to which the plaintiff in 
and by its bill claims title, are comprised within the boun¬ 
daries set out in the fourth paragraph of the bill; and, if 
material, they call for strict proof thereof. They aver, 
however, that the area assumed to be included by the 
bounds set forth in said fourth paragraph as a single tract 
or parcel of land, comprises a number of separate and dis¬ 
tinct parcels and lots in the City of Washington, so created 
by the proprietor of the land out of which the said lots 
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were carved at the time of laying out the Town of Car- 
rollsburg, in the year 1770, long prior to the establishment 
of the City of Washington, the formation of the United 
States, or the acquisition by it of any interest within the 
limits thereof; that the only parts of the area so described 
in said paragraph in which these defendants have, or 
claim any interest are Original Lots 6, 7, and 8, in Square 1 * 
East of Square 664 of the said City, extending to the chan¬ 
nel of the Eastern Branch, of all of which lots, together 
with all accretions, accumulations and additions thereto, 
natural and artificial, they are the sole owners and pro¬ 
prietors; and they show to the court that the said bill is 
multifarious in that it impleads them with numerous other 
persons with whom and with whose interests, rights or 
pretensions they are in no privity whatever. They aver 
that the plaintiff is not in possession of any of said Lots 
6, 7, and 8 in Square East of Square 664, or of any part 
of the lands and premises claimed by these defendants 
within the boundaries described in the bill, and, not being 
in possession thereof, or of any part thereof, these 
1136 defendants deny that the said Act of Congress au¬ 
thorizes, or that any Act of Congress can authorize, 
the institution of suit by bill in equity against them, and 
aver that it is incompetent for the plaintiff thus to deprive 
them of the jury trial to which they are entitled, under 
the provisions of the Constitution of the United States. 
They are advised, believe, and therefore aver that, in so 
impleading them, the bill is inequitable, unjust and im¬ 
proper in fact, rendering, if not deliberately designed to 
render defense by them as to their property rights in 
the land claimed and owned by them so burdensome and 
oppressive as to be impossible, and so disproportioned to 
its value as to be confiscatory. They are advised and 
believe, and accordingly aver, that the said bill should be 
dismissed as to them upon the grounds of multifarious¬ 
ness and inequity, upon which objection as well as upon 
each and every of the other objections, defects and insuf- 
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fidelities already pointed out they expressly rely as sepa 
rate and several defenses. 

5. These defendants are without information as to 
whether or not, by virtue of the cession by the State of 
Maryland of that portion of the District of Columbia 
which formerly lay in the said State, the plaintiff ever 
became or is now seized in fee simple in and of any land 
then belonging to the State of Maryland, but they deny 
that the said State was then seized in fee simple or other¬ 
wise of any part of the lands to which they make claim as 
in this answer set forth, or of any right of property in 
the soil thereof, so as to affect their rights therein, and 
they also deny that the State of Maryland ever ceded or 
attempted to cede to the plaintiff the said land or any 
part thereof, so claimed by these defendants, and they 
aver that the plaintiff at no time acquired any title as 
Sovereign or otherwise by virtue of such cession or 
1137 otherwise to any lands whether above or under 
water, or otherwise however, between the westerly 
line of said Lots 6, 7, and 8, and the Channel of the 
Eastern Branch, in the District of Columbia, all of which, 
at the time of its cession, belonged to individuals and not 
to the State, the title of which owners is now vested in 
these defendant, and that, as to lands so owned by indi¬ 
viduals, the plaintiff can only claim as their grantee. 

These defendant are advised and believe, and accord¬ 
ingly aver, that since, for the reasons hereinafter in this 
answer stated, the title to any portion of the bed of the 
alleged Water Street, S Street, or T Street is not involved 
in this cause, it is unnecessary for them to make answer 
with respect to the allegations of the fifth paragraph of 
the bill in that regard, and they are without knowledge 
with respect thereto. They accordingly call for strict 
proof thereof in so far as, if at all, the same may be 
material. They specifically deny, however, that the per¬ 
manent seat of the Government of the United States was 
either established or laid out in accordance with any plans 
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which provided for a street known as South Capitol 
Street or by any other name either through or to the east 
of either of the Lots numbered 6, 7, and 8, in Square 
East of Square 664, or any part thereof. They also deny 
that any of the said streets were water front streets and 
aver that all streets abutting upon or contiguous to the 
said Lots were laid out as streets in the Town of Carrolls- 
burg long prior to the establishment of the City of Wash¬ 
ington and that the plaintiff never became vested with the 
title to or any interest in any of the said streets, as here¬ 
inafter more fully set out, and they also deny that the 
title, if any, of the plaintiff in or to any part of any 
of the said streets carried with it any right, title 
1138 interest or claim beyond the limits of such streets, 
by way of so-called appurtenances, riparian rights 
or otherwise however. 

6. These defendants are advised and believe and there¬ 
fore aver, that it is incumbent upon the plaintiff to state 
in its bill whether it bases its claim of title upon cession 
from the State of Maryland, upon the deeds in trust re¬ 
ferred to in the sixth paragraph of the bill, or upon both 
such cession and such deeds, and likewise to set out in its 
bill the terms of any such cession and of any such deed 
in trust upon which it relies, and they expressly rely upon 
this objection as one of their defenses. 

These defendants deny that said Lots numbered 6, 7, and 
8 in Square East of Square 664, or any of them, or any 
part thereof, or any accretions, appurtenances, rights, 
privileges or easements attached thereto or thereunto ap¬ 
pertaining, are or ever have been justly or exclusively, or 
in any manner or to any extent whatsoever, the land or 
property of the plaintiff, or in its possession, and on the 
contrary aver that they are the sole and exclusive owners 
and proprietors thereof. 

6. These defendants admit that they are asserting 
claim to the sole and exclusive right, title, interest and 
possession in and to all of Lots 6, 7, and 8 in Square East 
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of Square 664, and deny that the full extent and basis of 
their title are not certainly known to the plaintiff, deny 
that plaintiff cannot set out their claim more specifically 
in its bill, and aver that, on the contrary, plaintiff has full 
and complete knowledge of their claim of title, and knows 
full well that these defendant have the only title 
thereto, and that the plaintiff itself is without a 
1139 shred or color of title, even, to Lots 6, 7, and 8 in 
Square East of Square 664, or any part thereof, 
the title of these defendants being matter of public record 
as hereinafter set out, and they expressly rely upon this 
objection as one of their defenses to the present bill. 

These defendants are advised and believe, and accord¬ 
ingly aver, that the alleged pretensions, constructions, as¬ 
signment, conveyances, grants, privileges, licenses and 
permissions referred to in the second of the paragraphs 
numbered six in the bill are mere conclusions of the 
pleader and not set out with that degree of certainty re¬ 
quired by law and the rules and practice of equity plead¬ 
ing; that the reference in said paragraph to the proceed¬ 
ings by which the plaintiff claims to have become vested 
with the title which it asserts are likewise vague, indefinite 
and uncertain, inasmuch as no such proceedings are recited 
or referred to in the bill, and these defendants expressly 
rely upon each and every of these objections, defects, and 
insufficiencies as separate and several defenses. 

These defendants specifically object to being required to 
discover fully, or at all, their right, title interest or claim, 
or the extent or the causes, or the origin thereof, or those 
under whom they claim, in the absence of any specific 
statement by the plaintiff in its bill with respect to its 
own alleged claim of title, and they claim the same benefit 
of this objection as if they had moved to dismiss the bill 
because thereof, and expressly rely upon this objection 
as one of their defenses. Without waiving said objections 
or rights, however, or any of them, these defendants say 
that, prior to the original division or allotment of the 
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City of Washington between the original proprietors and 
the Commissioners of said City, all of the said 
1140 lands and premises above water, under water, and 
otherwise, to the channel of the Eastern Branch, 
now claimed by these defendant on the one hand and by 
the plaintiff on the other, at the time of the establish¬ 
ment and laying out of the City of Washington, were com¬ 
prised within the limits of the Town of Carrollsburg, 
which theretofore had been laid out under the provisions 
of a certain deed in trust from Charles Carroll, Junior, 
who was then seized and possessed in fee simple of the 
land so laid out, to Henry Rozer, Daniel Carroll, and 
Notley Young, and the survivor of them, in fee simple, the 
said deed in trust bearing date the 2nd day of November 
A. D. 1770, and having been duly recorded among the Land 
Records of Prince George’s County, Maryland, in Book C, 
at page 68, which said tract, at the time of laying out the 
Town aforesaid extended on its Southerly and Easterly 
sides to the Channel of the Eastern Branch, and the 
Southerly and Easterly lots of which said Town, including 
the Lots now known as Lots 6, 7, and 8 in Square East of 
Square 664, then extended and now extend, to the Channel 
of the said Eastern Branch, and which said deed, in terms, 
vested in the said trustees the fee simple title to all streets, 
lanes, alleys, squares and circles within the said town in¬ 
cluding the streets enumerated in the bill, “to and for 
the public use of the said town and the inhabitants thereof 
forever,” of which said title the plaintiff has never become 
seized nor have the said trustees ever been divested; that 
section 2 of the Maryland Act of December 19, 1791, 
ratifying the Act of Cession, provided in terms, “Nothing 
herein contained shall be so construed to vest in the United 
States any right of property in the soil, as to affect the 
rights of individuals therein, otherwise than the same shall 
or may be transferred by such individuals to the United 
States”; that section 3 of the said Act further provided 
that “all persons to whom allotments and assign- 
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1141 merits of land shall be made by the commissioners, 
or any two of them, on consent and agreement, or 

pursuant to this act without consent, shall hold the same 
in their former estate and interest;” that, at the time 
of the establishment and laying out of the City of Wash¬ 
ington, the lands and premises, above water, under water 
and otherwise, now claimed by the plaintiff were owned 
and possessed by Denton Jacques; that, between the time 
of the conveyance by the said original proprietor to the 
Commissioners of the City, and the allotments by the said 
Commissioners, hereinafter referred to, they, the said 
Commissioners, on June 15, 1793, made return to the 
Surveyor’s office of the District of Columbia, of said 
Square East of Square 664, including Lots 6, 7, and 8, in 
said Square, bounded on the North by S Street South, on 
the South by T Street South, on the Northwest by Water 
Street, and extending thence to and beyond the shore line 
of the Eastern Branch and to the channel thereof, as 
shown by the plat filed as part of said return; that the 
said Commissioners, upon said original division of the 
City of Washington assigned the Lots in Square East of 
Square 664, opposite to and corresponding with the Lots 
in Square 664 projected eastwardly of the same width to 
the channel of the Eastern Branch, as parts, respectively, 
of the lots lying in Square 664. 

The deeds in trust from the original proprietors to said 
Commissioners, including Denton Jacques, the original 
proprietor of Square 664 and of Square East of Square 
664 and as well the original proprietors of Carrollsburg, 
provided that one-half of the quantity of the lots, pieces 
and parcels of land conveyed by them respectively as near 
to the old situations as may be should be assigned and 
conveyed to them, respectively, “so that each respective 
former proprietor shall have made up to him one-half of 
his former quantity and in as good a situation, but 

1142 if from appropriations for the use of the United 
States one-half the quantity cannot be assigned to 
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any former proprietor in like situation, then shall 
there be satisfaction made him in ground within the Fed¬ 
eral City by consent and agreement between him and the 
Commissioners”, and thereafter, to wit, on the 26th day 
of June, A. D. 1794, pursuant to the provisions aforesaid 
of the said deeds in trust, the said Commissioners, by their 
certificate bearing the said date and recorded among the 
land records of the District of Columbia in Liber B, at 
folio 121, made allotments and assignment as follows: 
For Lot 21, in Carrollsburg, Lots 6 in Square 664, and 
6 in Square East of Square 664; for Lot 22, in Carrolls¬ 
burg Lots 8 in Square 664, and 8 in Square East of 
Square 664, and for Lot 23, in Carrollsburg, Lots 7 in 
Square 664, and 7 in Square East of Square 664. These 
defendants further aver that, by mesne conveyances from 
the original proprietors of said Lots 22 and 23 in Car¬ 
rollsburg, who were the allottees and assignees of Lots 7 
and 8 in Square East of Square 664, they are now vested 
with a complete, perfect and indefeasible fee simple title 
to said Lots 7 and 8; that, by mesne conveyances from the 
original proprietor of Lot 21 in Carrollsburg, and the 
assignee and allottee of Lot 6 in Square East of Square 
664, Nathaniel Walker Appleton became vested with the 
fee simple title to said Lot 6 by deed bearing date the 
21st day of April, A. D. 1794, and recorded among the 
Land Records of the District of Columbia in Liber B, at 
folio 57 thereof; that thereafter, by deed bearing date 
the 10th day of December, A. D. 1836, and recorded among 
the said Land Records in Liber W. B. 60, at folio 311 
et seq, the Corporation of Washington sold and conveyed 
the said Lot 6 in Square East of Square 664 to Samuel 
P. Lowe for default in the payment of taxes; that all of 
the right, title and interest of the said Sameul P. 
1143 Lowe and of those claiming through and under 
him is now vested in these defendants by mesne con¬ 
veyances from them, and that, by decree of this honorable 
court, duly passed on the 23rd day of November A. D. 
1906, in cause entitled Martin v. Booth et al, No. 26,260, 
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Equity, wherein Jeremiah Booth and the unknown heirs, 
devisees and alienees of Nathaniel Walker Appleton, de¬ 
ceased, were parties defendant it was declared that James 
Martin, the immediate predecessor in interest of these 
defendants had, “a complete, valid and perfect title in fee 
simple, by adverse possession,’’ to said Lot 6. There¬ 
after, to wit, the first day of May, A. D. 1913, by deed in 
trust bearing the said date, and recorded among the Land 
Records of the District of Columbia, in Liber 3633, at folio 
206, et seq., James Martin, the then owner in fee of said 
Lots 6, 7, and 8 in Square East of Square 664, conveyed 
the same in fee to these defendants as trustees for George 
A. Martin, Thomas H. Martin, Ellen Martin and Annie 
M. Hardesty. 

These defendants aver that they, and those under whom 
they claim, from the time of the allotment made as afore¬ 
said on the 26th day of June, A. D. 1794, as to said Lots 
7, and 8, and from and after the expiration of the posses¬ 
sory period following the time of the delivery of the tax 
deed aforesaid, on the 10th day of December, A. D. 1836, 
as to said Lot 6, have continuously been, and still are own¬ 
ers in fee simple of said Lots 6, 7, and 8 in Square East 
of Square 664 and of all lands under and above water 
and otherwise between the southerly and easterly lines 
of said Lots to the channel of the Eastern Branch, if, 
indeed, as aforesaid said Lots do not themselves run to 
the said channel, together with any and all additions, accre¬ 
tions and improvements thereto, or to any part thereof 
both natural and artificial and ever since the said 26th 
day of June, A. D. 1794 and the 10th day of Decem- 
1144 ber, A. D. 1836, respectively, as aforesaid, these de¬ 
fendants and those under whom they claim have 
continuously used and enjoyed all of the said lands and 
premises to the channel of the Eastern branch and have 
made valuable and extensive improvements from time to 
time, in and upon the same, within the area now claimed 
by the plaintiff. 
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During all of the said time, since the original allotment 
and assignment aforesaid of said Lots 7 and 8, and since 
the sale aforesaid by the Corporation of Washington to 
Samuel P. Lowe of said Lot 6, for considerably more than 
a century last past as to said Lots 7, and 8, and for nearly 
a century last past as to said lot 6 the plaintiff has 
caused the said lands to be assessed for taxes in the 
names of these defendants and of those under whom they 
claim, has caused the taxes so assessed to be collected of 
these defendants and of those under whom they claim, and 
has received and applied to its own uses and purposes and 
as its own property and estate the taxes so assessed and 
collected. These defendants further say that, even if their 
title to said Lots to the Channel of the Eastern Branch 
or Anacostia River were not otherwise perfect and com¬ 
plete as against the plaintiff, it has become so by virtue 
of the original assignment and allotment aforesaid, and 
the tax sale and conveyance aforesaid to those under whom 
these defendants claim, by the assessment and collection 
as aforesaid of the taxes thereupon, by the appropriation 
by the plaintiff to its own uses and purposes of the taxes 
so assessed and collected thereupon, and by standing by 
in silence for a century and more last past, without the 
indication of a claim of any kind or character thereto while 
these defendants and those under whom they claim were 
expending large sums of money in the manner aforesaid 
and in improving and maintaining the said lands and prem¬ 
ises; whereby as these defedants are advised and believe, 
and accordingly aver, the plaintiff, even if otherwise 
1145 entitled, is now without right or equity to demand, 
claim or recover the said land or any part thereof 
within the bounds set out in its bill, whether above or under 
water, shores, submerged or partly submerged, bed or said 
waterway, upland, natural land, made land, flats, marsh 
lands, accretions, artificial additions, appurtenances, privi¬ 
leges, rights, easements or otherwise however, without at 
least tendering reimbursement by its bill, and in fact mak- 
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ing reimbursement and compensation to these defendants 
for all said disbursements, outlays, and expenses of them¬ 
selves and those under whom they claim, with interest 
compounded upon such periodical rests as the court shall 
deem appropriate. And these defendants expressly rely 
upon this objection as one of their defenses to the bill. 

And having fully answered, these defendants pray that 
they may be hence dismissed with their reasonable costs. 

James Martin, 

Geo. A. Martin, 

Trustees. 

J. J. Darlington, 

Atty. for defendants. 

DISTRICT OF COLUMBIA, ss: 

We, James Martin and George A. Martin, on oath say 
that, we have read the foregoing answer by us subscribed, 
and know the contents thereof, that the allegations therein 
set forth as of personal knowledge are true and that those 
set forth upon information and belief, we believe to be 
true. 

James Martin, 

Geo. A. Martin. 

Subscribed and sworn to before me this 11th day of May 
A. D. 1916. 


C. M. Forrest, 
Notary Public. 

Filed June 7, 1930, 

1148 Frank E. Cunningham, Clerk. 


Separate Answer of Joseph Qroen 

(1) This defendant denies the right of the Attorney 
General to bring this suit under any Act of Congress, or 
that the United States Government has the right to ques¬ 
tion the title of this defendant. 

(2) This defendant admits that he is a resident of the 
City and State of New York. 

(4) This defendant states that he is without knowledge 
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of whether or not the land and land under water in, under 
and adjacent to the Anacostia River of Eastern Branch, 
including the shores and submerged or partially submerged 
land as well as the bed of said waterway, and also the up¬ 
land immediately adjacent thereto, including made lands, 
flats and marsh lands, or any part thereof to which the 
plaintiff in and by its bill claims title, are comprised within 
the boundaries set out in the fourth paragraph of the bill; 
and, if material, they call for strict proof thereof. This 
defendant avers, however, that the area assumed to be 
included by the bounds set forth in said fourth paragraph 
as a single tract or parcel of land, comprises a number of 
separate and distinct parcels and lots in the City of Wash¬ 
ington, so created by the proprietor of the land out of 
which the said lots were carved at the time of laying 
1149 out the Town of Carrollsburg, in the year 1770, long 
prior to the establishment of the City of Washing¬ 
ton, the formation of the United States, or the acquisition 
of it of any interest within the limits thereof; that the only 
parts of the area so described in said paragraph in which 
this defendant has or claims any interest is original Lot 3 
in Square East of Square 664 of the said City, extending 
to the channel of the Eastern Branch, of all of which lot, 
together with all accretions, accumulations and additions 
thereto, natural and artificial, he is the owner and proprie¬ 
tor; this defendant denies that the said Act of Congress 
authorized, or that any Act of Congress can authorize, the 
institution of suit by bill in equity against him, and avers 
that it is incompetent for the plaintiff thus to deprive him 
of the jury trial to which he is entitled, under the provi¬ 
sions of the Constitution of the United States. 

(5) This defendant is without information as to wheth¬ 
er or not, by virtue of the cession by the State of Mary¬ 
land of that portion of the District of Columbia which 
formerly lay in the said State, the plaintiff ever became 
or is now seized in fee simple in and of any land then be¬ 
longing to the State of Maryland, but he denies that the 
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said State was then seized in fee simple or otherwise of 
any part of the lands to which he makes claim as in this 
answer set forth or of any right of property in the soil 
thereof, so as to affect his rights therein, and he also denies 
that the State of Maryland ever ceded or attempted to cede 
to the plaintiff the said land or or any part thereof, so 
claimed by this defendant, and he avers that the plaintiff 
at no time acquired any title as Sovereign or otherwise by 
virtue of such cession or otherwise to any lands whether 
above or under water, or otherwise however, between the 
westerly line of said Lot 3 and the Channel of the Eastern 
Branch, in the District of Columbia, all of which, at the 
time of its cession, belonged to individuals and not the 
State, the title of which owners is now vested in this 
1150 defendant, and that, as to lands so owned by indi¬ 
viduals, the plaintiff can only claim as their grantee. 

This defendant is advised and believes, and accordingly 
avers, that since, for the reasons hereinafter in this answer 
stated, the title to any portion of the bed of the alleged 
Water Street, S. Street, or T Street, is not involved in this 
cause, it is unnecessary for him to make answer with re¬ 
spect to the allegations of the fifth paragraph of the bill 
in that regard, and he is without knowledge with respect 
thereto. He accordingly calls for strict proof thereof inso¬ 
far as, if at all, the same may be material. He specifically 
denies, however, that the permanent seat of the Government 
of the United States was either established or laid out in 
accordance with any plans which provided for a street 
known as South Capitol Street or by any other name either 
through or to the east of Lot numbered 3, in Square East 
of Square 664, or any part thereof; He also denies that 
any of the said streets were water front streets and avers 
that all streets abutting upon or contiguous to the said 
Lots were laid out as streets in the Town of Carrollsburg 
long prior to the establishment of the City of Washington 
and that the plaintiff never became vested with the title 
to or any interest in any of the said streets, as hereinafter 
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more fully set out, and he also denies that the title, if any, 
of the plaintiff in or to any part of any of the said streets 
carried with it any right, title, interest or claim beyond the 
limits of such streets, by way of so-called appurtenances, 
riparian rights or otherwise however. 

(6) This defendant is advised and believes and there¬ 
fore avers that it is incumbent upon the plaintiff to state 
in its bill whether it bases its claim of title upon cession 
from the State of Maryland, upon the deeds in trust re¬ 
ferred to in the sixth paragraph of the bill, or upon both 
such cession and such deeds, and likewise to set out in its 

bill the terms of any such cession and of any such 
1151 deed in trust upon which it relies, and he expressly 

relies upon this objection as one of his defenses. 

This defendant denies that said Lot numbered 3, in 
Square East of Square 664, or any part thereof, or any 
accretions, appurtenances, rights, privileges or easements 
attached thereto or thereunto appertaining, are or ever 
have been justly or exclusively, or in any manner or to any 
extent whatsoever, the land or property of the plaintiff, 
or in its possession, and on the contrary aver that he is 
the sole and exclusive owner and proprietor thereof. 

(7) This defendant admits that he is asserting claim 
to the sole and exclusive right, title, interest and posses¬ 
sion in and to all of Lot 3, in Square East of Square 664, 
and denies that the full extent and basis of his title is not 
certainly known to the plaintiff, denies that plaintiff can¬ 
not set out their claim more specifically in its bill, and avers 
that, on the contrary, plaintiff has full and complete knowl¬ 
edge of their claim of title, and knows full well that this 
defendant.has the only title thereto, and that the plaintiff 
itself is without a shred or color of title, even, to Lot num¬ 
bered 3 in Square East of Square 664, or any part thereof, 
the title of this defendant being matter of public record as 
hereinafter set out, and he expressly relies upon this ob¬ 
jection as one of his defenses to the present bill. 
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This defendant is advised and believes and accordingly 
avers that the alleged pretensions, constructions, assign¬ 
ments, conveyances, grants, privileges, licenses and permis¬ 
sions referred to in the second of the paragraphs numbered 
six in the bill are mere conclusions of the pleader and not 
set out with that degree of certainty required by law and 
the rules and practice of equity pleading; that the refer¬ 
ence in said paragraph to the proceedings by which the 
plaintiff claims to have become vested with the title which 
it asserts are likewise vague, indefinite and uncertain, in¬ 
asmuch as no such proceedings are recited or re- 
1152 ferred to in the bill, and this defendant expressly 
relies upon each and every of these objections, de¬ 
fects, and insufficiencies as separate and several defenses. 

This defendant specifically objects to being required 
to discover fully, or at all, his right, title, interest or claim, 
or the extent or the causes, or the origin thereof, or those 
under whom he claims, in the absence of any specific state¬ 
ment by the plaintiff in its bill with respect to its own 
alleged claim of title, and he claims the same benefit of 
this objection as if he had moved to dismiss the bill because 
thereof, and expressly relies upon this objection as one of 
his defenses. Without waiving said objections or rights, 
however, or any of them, this defendant says that, prior 
to the original division or allotment of the City of Wash¬ 
ington between the original proprietors and the Commis¬ 
sioners of said City, all of the said lands and premises 
above water, under water, and otherwise, to the channel of 
the Eastern Branch, now claimed by this defendant on the 
one hand and by the plaintiff on the other, at the time 
of the establishment and laying out of the City of Wash¬ 
ington, were comprised within the limits of the Town of 
Carrollsburg, which theretofore had been laid out under 
the provisions of a certain deed in trust from Charles 
Carroll, Junior, who was then seized and possessed in fee 
simple of the land so laid out, to Henry Rozer, Daniel Car- 
roll, and Notley Young, and the survivor of them, in fee 
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simple, the said deed in trust bearing date of the 2nd day 
of November, A. D. 1770, and having been duly recorded 
among the Land Records of Prince George’s County, 
Maryland, in Book C, at page 68, which said tract, at the 
time of laying out the Town aforesaid extended on its 
southerly and easterly sides to the Channel of the Eastern 
Branch, and the Southerly and Easterly lots of which said 
Town, including the Lots now known as Lot 3, in Square 
East of Square 664, then extended and now extend, to the 
Channel of the said Eastern Branch, and which said 
1153 deed, in terms, vested in the said trustees the fee 
simple title to all streets, lanes, alleys, squares and 
circles within the said town including the streets enumer¬ 
ated in the bill, “to and for the public use of the said town 
and the inhabitants thereof forever”, of which said title 
the plaintiff has never become seized nor have the said 
trustees ever been divested; that section 2 of the Maryland 
Act of December 19, 1791, ratifying the Act of Cession, 
provided in terms, “Nothing herein contained shall be so 
construed to vest in the United States any right of prop¬ 
erty in the soil, as to affect the rights of individuals 
therein, otherwise than the same shall or may be trans¬ 
ferred by such individuals to the United States”; that sec¬ 
tion 3 of the said Act further provided that “all persons 
to whom allotments and assignments of land shall be made 
by the commissioners, or any two of them, on consent and 
agreement, or pursuant to this act without consent, shall 
hold the same in their former estate and interest”; that, 
at the time of the establishment and laying out of the 
City of Washington, the lands and premises, above water, 
under water and otherwise, now claimed by the plaintiff 
were owned and possessed by Denton Jacques; that, be¬ 
tween the time of the conveyance by the said original pro¬ 
prietor to the Commissioners of the City, and the allot¬ 
ments by the said Commissioners, hereinafter referred to, 
they, the said Commissioners, on June 15, 1793, made 
return to the Surveyor’s office of the District of Columbia, 
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of said Square East of Square 664, including Lot num¬ 
bered 3 in said Square, bounded on the North by S Street 
South, on the South by T Street South, on the Northwest 
by Water Street, and extending thence to and beyond the 
shore line of the Eastern Branch and to the channel 
thereof, as shown by the plat filed as part of said return; 
that the said Commissioners, upon said original division 
of the City of Washington assigned the Lots in Square 
East of Square 664, opposite to and corresponding with 
the Lot in Square 664, projected eastwardly of the same 
width to the channel of the Eastern Branch, as parts, re¬ 
spectively, of the lots lying in Square 664. 

1154 The deeds in trust from the original proprietors 
to the said Commissioners, including Denton 
Jacques, the original proprietor of Square 664 and of 
Square East of Square 664 and as well the original pro¬ 
prietors of Carrollsburg, provided that one-half of the 
quantity of the lots, pieces and parcels of land conveyed 
by them respectively as near to the old situations as may 
be should be assigned and conveyed to them, respectively, 
“so that each respective former proprietor shall have made 
up to him one-half of his former quantity and in as good 
a situation, but if from appropriations for the use of the 
United States one-half the quantity can be assigned to any 
former proprietor in like situation, then shall there be 
satisfaction made him in ground within the Federal City 
by consent and agreement between him and the Commis¬ 
sioners”, and thereafter, to wit, on the 26th day of June, 
A. D. 1794, pursuant to the provisions aforesaid of the said 
deeds in trust, the said Commissioners, by their certificate 
bearing the said date and recorded among the land records 
of the District of Columbia, made allotments and assign¬ 
ment as follows: In Carrollsburg, Lot 3 in Square East 
of Square 664, was conveyed to Amaud Gouges in 1795. 
In the year 1837 the lot was conveyed to William Fischer 
by a tax sale; William Fischer’s tax title sold to Augustus 
Burgdorf in 1884; and in 1902 for non-payment of taxes 
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was sold and conveyed to W. Walter Edwards, and through 
and under them title is now vested in this defendant by 
mesne conveyances from them, and the property was con¬ 
veyed to this defendant, Joseph Groen. 

This defendant avers that he, and those under whom he 
claims, from the time of the allotment made as aforesaid 
in 1795, as to said Lot 3, from and after the expiration of 
the possessory period following the time of the delivery of 
the tax deed aforesaid, as to said Lot 3, has continuously 
been, and still is owner in fee simple of said Lot 3, Square 
East of Square 664, and, of all lands under and above 
water and otherwise between the southerly and easterly 
lines of said Lots to the channel of the Eastern Branch, 
if, indeed, as aforesaid said Lots do not themselves 
1155 run to the said channel, together with any and all 
additions, accretions and improvements thereto, or 
to any part thereof both natural and artificial, and ever 
since the year, 1795, as aforesaid, this defendant those 
under whom he claims have continuously used and enjoyed 
all of the said lands and premises to the channel of the 
Eastern Branch. 

During all of the said time, since the original allotment 
and assignment aforesaid of said Lot 3, and since the sale 
aforesaid by the Corporation of Washington to Amaud 
Gouges of said Lot 3, for considerably more than a century 
last past as to said Lot 3, the plaintiff has caused the 
said lands to be assessed for taxes in the names of this 
defendant and of those under whom he claims; has caused 
the taxes so assessed to be collected of this defendant and 
of those under whom he claims, and has received and ap¬ 
plied to its own uses and purposes and as its own prop¬ 
erty and estate the taxes so assessed and collected. This 
defendant further says that, even if his title to said Lots 
to the Channel of the Eastern Branch or Anacostia River 
were not otherwise perfect and complete as against the 
plaintiff, it has become so by virtue of the original assign¬ 
ment and allotment aforesaid, and the tax sale and convey¬ 
ance aforesaid to those under whom this defendant claims, 
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by the assessment and collection as aforesaid of the taxes 
thereupon, by the appropriation by the plaintiff to its own 
uses and purposes of the taxes so assessed and collected 
thereupon, and by standing by in silence for a century 
and more last past, without the indication of a claim of 
any kind or character thereto while this defendant and 
those under whom he claims were expending large sums of 
money in the manner aforesaid and in improving and main¬ 
taining the said lands and premises; whereby as this de¬ 
fendant is advised and believes, and accordingly avers, the 
plaintiff, even if otherwise entitled, is now without right 
or equity to demand, claim or recover the said land or 
any part thereof within the bounds set out in its bill, 
whether above or under water, shores, submerged or 
partly submerged, bed or said waterway, upland, • 
1156 natural land, made land, flats, marsh lands, accre¬ 
tions, artificial additions, appurtenances, privileges, 
rights, easements or otherwise, however, without at least 
tendering reimbursement by its bill, and in fact making 
reimbursement and compensation to this defendant for all 
said disbursements, outlays, and expenses of himself and 
those under whom he claims, with interest compounded 
upon such periodical rests as the court shall deem appro¬ 
priate. And this defendant expressly rely upon this objec¬ 
tion as one of his defenses to the bill. 

And having fully answered, this defendant prays that he 
may be hence dismissed with his reasonable costs. 

Alfred Cebceo 
(Alfred Cerceo) 

Attorney for Defendant. 

Alfred Cerceo 
Alfred Cerceo 
Attorney for Defendant, 

703 Met. Bank Building, 

Washington, D. C. 

District of Columbia: ss. 

I, Alfred Cerceo, attorney for defendant, Joseph Groen, 
who at present is without the country, in France, on oath, 
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says that I have read the foregoing answer by me sub¬ 
scribed, and know the contents thereof, that the allegations 
contained therein set forth as of personal knowledge are 
true and that those set forth upon information and belief, 
I believe to be true. 

Alfred Cerceo 

Subscribed and sworn to before me this 7 day of June, 
, A. D. 1930. 

Frank E. Cunningham, Clerk. 
By Harry M. Hull, 

(Seal). Asst. Clerk 

• • • * 


Answer 

1157 Filed June 30 1930 Frank E. Cunningham, Clerk. 

The joint and several answer of Mary Gresham 
Machen, Arthur W. Machen, Jr., J. Gresham Machen and 
Thomas G. Machen to the bill of complaint of the United 
States of America against these respondents and other 
defendants in this Court exhibited. 

These respondents, answering, say:— 

1. The respondents admit that the suit is brought under 
color of the Act of Congress mentioned in the first para¬ 
graph of the bill of complaint, but do not admit, but on the 
contrary deny the constitutionality or the validity of the 
said Act of Congress, and do not admit but on the con¬ 
trary deny that the said suit is properly brought. 

2. The respondents deny that said Arthur W. Machen 
who was the husband of your respondent Mary Gresham 
Machen and the father of the other respondents, was a 
resident of the District of Columbia at the time of the 
filing of the bill of complaint or at any subsequent time. 
These respondents have no knowledge of the other allega¬ 
tions set forth in said second paragraph of the bill, and 
therefore are unable either to admit or deny the same, 
but insist upon strict proof thereof. 

3. The respondents have no knowledge of the facts set 
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forth in paragraph 3 of the bill of complaint, and there¬ 
fore are nnable either to admit or deny the same. 
1158 4. Answering the fourth paragraph of the bill 

of complaint, these respondents say that they claim 
no title to the land under water described in said para¬ 
graph, except so much thereof as lies within lots 4 and 5 
in Square East of 664, together with all riparian rights 
to said lots appertaining. The respondents further say 
the said lots 4 and 5 in Square East of 664 are bounded 
on the west by the east side of Water Street, and on the 
east by the channel of the Anacostia River or the eastern 
branch of the Potomac River, and these respondents assert 
that they are, and for many years have been, in open, 
notorious and undisputed possession of the said lots, to¬ 
gether with the riparian rights thereto attached, and own 
the same by a good and indefeasible title in fee simple. 

5. Answering the fifth paragraph of the bill of com¬ 
plaint, these respondents admit that by virtue of the 
cession by the State of Maryland of that portion of the 
District of Columbia which formerly lay in said State, the 
United States succeeded to the sovereign rights of the 
State of Maryland over the land constituting the bed of 
the Anacostia River within the limits of the District of 
Columbia, subject, however, to all private rights then exist¬ 
ing and specially subject to the riparian rights of the 
riparian owners, but the respondents do not admit, but on 
the contrary deny, that the plaintiff is now seized in fee 
simple of all or any part of the land constituting the bed 
of said river, as alleged in the said fifth paragraph of the 
bill, and these respondents aver that the cession by the 
State of Maryland conveyed sovereign rights only and no 
private right of proprietorship or ownership of the soil. 

The respondents admit that on or about the time of the 
location of the selection of the District of Columbia as the 
permanent seat of Government of the United States, cer¬ 
tain owners of land in said district conveyed their said 
lands by Deeds of Trusts to the commissioners or 








30 


1159 trustees therein named, upon certain Trusts in said 
Deeds set forth, and the respondents further admit 
that by virtue of said Trusts and the action taken there¬ 
under the plaintiff had become entitled for highway pur¬ 
poses to the land within the locations of said Water 
Street, S Street, T Street and South Capitol Street. 

These respondents deny that the title to the location 
of the said streets includes as appurtenances all and every 
or any part of the riparian rights on the shore of the Ana- 
costia River, within the limits set forth in said paragraph 
5 of the bill of complaint. 

6. Answering the sixth paragraph of the bill of com¬ 
plaint, the respondents deny the plaintiff became seized 
in fee simple, under the circumstances set forth in said 
paragraph 5, of all or any part of the land or land under 
water included within the limits in said paragraph set 
forth, either by cession from the State of Maryland or by 
virtue of the terms of the Deeds of Trust referred to, and 
the respondents deny that the said land or land under 
water are justly and exclusively or at all the land of the 
plaintiff, and that the title thereto was at the time of the 
location of the Federal City, or any time thereafter, vested 
in the plaintiff in fee simple, as alleged in the said sixth 
paragraph of the bill. And the respondents further em¬ 
phatically deny that the plaintiff is in possession of the 
said lots 4 and 5 in Square East of 664, or any part 
thereof, together with riparian rights thereto appertaining, 
and if the said plaintiff ever had the title thereto, the re¬ 
spondent asserts that it has parted with the same under 
the circumstances hereinafter set forth. 

7. Amswering the seventh paragraph of the bill of com¬ 
plaint, these respondents admit that they assert, and in¬ 
tend to continue to assert, claims of right, title and interest 

in and to said lots 4 and 5 in Square East of 664, 
1160 together with riparian rights thereto appertaining. 

The respondents deny the allegation that the full 
extent and basis of the claims of these respondents to said 
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lots, together with the riparian rights, are not certainly 
known to the plaintiff. 

These respondents deny that the original Commission¬ 
ers of the City of Washington and their successors in office 
took no other action than to assign or grant a revocable 
water privilege only within the territory described in the 
bill of complaint. The respondents allege on the contrary, 
as hereinafter more particularly set forth, that the said 
Commissioners or their successors granted and conveyed 
to the predecessor in title of these respondents a fee 
simple estate in said lots 4 and 5 in Square East of 664. 

Further answering said paragraph 7, the respondents 
deny that the title to so much of the land described in the 
bill as is embraced within said lots 4 and 5 in Square East 
of 664 ever vested in the United States of America in fee 
or otherwise by any proceedings whatsoever, save that the 
respondents admit, as hereinafter more fully set forth, 
that the owners of said land at or about the time of the 
cession of sovereign authority over the District of Co¬ 
lumbia by the State of Maryland to the United States, 
conveyed their lands to certain trustees for the purpose 
of reconveying a portion thereof to the said owners, to¬ 
gether with all riparian rights thereto appurtenant. As to 
the allegation that the alleged title of the United States 
could only be divested by authority of Congress, these re¬ 
spondents are advised that the same is a mere allegation 
of law which requires no answer. The respondents deny 
that no authority for the alienation of title to the land 
embraced in said lots 4 and 5 in Square East of 664 
1161 has ever been given by Congress. These respond¬ 
ents further deny that the said lots were external 
to and without the limits of the authority of the original 
Commissioners of the City of Washington or their suc¬ 
cessors to dispose of lots within the said City. These re¬ 
spondents also deny that any action taken by the said 
Co mm issioners or their said successors purporting to 
assign or convey any portion of the said title in fee, or 
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to encumber the same except by granting permits or li¬ 
censes to wbarf or otherwise have access to the waters 
of the Anacostia River, were invalid, null or void for lack 
of power or jurisdiction. 

These respondents deny that said alleged license of the 
Commissioners terminated with termination of the powers 
of said original Commissioners to regulate wharfing and 
the use of the water front adjacent to the City of Wash¬ 
ington, and further deny that said license was personal t or 
the grantee thereof and expired at the death of said 
grantee, and assert on the contrary that as hereinafter 
more specifically set forth, said title and license of the 
said Commissioners was expressly granted to the grantee* 
and his or its successors and assigns. 

These respondents admit that they deny the title of 
the United States to the said lots 4 and 5 in Square East 
of 664, but the respondents deny that they have ever dis¬ 
turbed or attempted to disturb the plaintiff’s alleged peace¬ 
able possession of said lots, but assert on the contrary that 
the plaintiff never has been in possession thereof, but these 
respondents have been and are in open, notorious and un¬ 
disputed possession of same. These respondents further 
deny that the plaintiff is compelled to seek the aid of this 
Honorable Court sitting in equity to quiet its alleged title 
and remove the cloud thereon cast by the acts, claims 
and allegations of these respondents and assert on 
1162 the contrary that the plaintiff has a clear, adequate 
and complete remedy at law by action of ejectment, 
and that any Act of Congress which purports to authorize 
the institution of a suit in equity in such case is in con¬ 
flict with the Seventh Amendment to the Constitution of 
the United States and both null and void, so that this 
Honorable Court is without jurisdiction of this suit. 

8. The respondents further say that a brief abstract 
or summary of their title is as follows:— 

By deed dated November 16, 1799 and now of record 
among the Land Records of the District of Columbia in 
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Liber E, folio 163, the United States Commissioners, pur¬ 
suant to the authority vested in them by Acts of Congress 
and by the deeds of trust mentioned in the bill of com¬ 
plaint, conveyed lots 4 and 5 in Square 664 to Francis 
Deakins, Jr. and William Deakins in fee simple, copy of 
which deed is herewith filed as part of this answer marked 
“Respondents’ Exhibit M. No. 1”. By mesne conveyances 
the title to said lots was conveyed to and vested in James 
Barry, together with the water privileges thereto attached. 
The said James Barry departed this life some time prior 
to the year 1820, and in a proceeding in chancery to which 
the heirs of said James Barry, deceased, were parties the 
said land with said water privileges was sold and conveyed 
by Elias B. Caldwell, surviving trustee, to Lewis H. 
Machen, as will more fully appear from a certified copy of 
a deed from said trustee to said Machen dated July 12, 
1820 and recorded among the Land Records aforesaid in 
Liber A. Y. folio 547, copy whereof is herewith filed marked 
“Respondents’ Exhibit M. No. 1A.” 

It was assumed and intended by all parties that all said 
deeds and conveyances should cover and include riparian 
rights or water privileges together with all fast land lying 
east of Water Street in what is now known as Square 
East of 664, and said Lewis H. Machen and his heirs 
1163 have ever since July 12, 1820 been in open, undis¬ 
puted and notorious possession and seisen of said 
lots 4 and 5 in Square 664 and of said lots 4 and 5 in 
Square East of 664, and in enjoyment of the water privi¬ 
leges thereto attached. 

By the laws of Maryland prior to the cession to the 
United States, the title of riparian owners along the Ana- 
costia River extended to the channel thereof with the right 
to wharf out from the fast land. In the year 1771, Charles 
Carroll, Jr., being seised in fee simple of the land, and 
land under water, mentioned in the Bill of Complaint, by 
deed dated March 28, 1771, conveyed the same, together 
with other contiguous land, to Henry Roger, Daniel Car- 
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roll, and Notley Young, Trustees, upon trust to lay out 
thereon lots, streets, lanes, alleys, squares and circles, as 
a town to be known as Carrollsburg. Said trustees did 
accordingly lay out said town, and caused a plat thereof to 
be recorded among the land records of Prince George’s 
County, Maryland, in Liber B.B. folio 233 etc., and by said 
plat a lot was laid out coinciding with lot 4 in Square 664 
and lots 4 and 5 in Square East of 664, and another lot 
coinciding with lot 5 in Square 664 and lot 5 in Square 
East of 664, the plat indicating that such lots carried 
riparian rights and extended to the channel of the Ana- 
costia River. Subsequently all the owners of said lots 
conveyed the same to trustees by one of the deeds of 
trust mentioned in the declaration, and lots 4 and 5 in 
Square 664 (including lots 4 and 5 in Square East of 664) 
were awarded to the United States and sold by the United 
States through the Commissioners or Trustees therein 
named or their successors, as herein set forth. 

1164 By Chapter 249 of the Acts of the First Session 
of the Twenty-second Congress, approved July 14, 
1832, the Commissioner of Public Buildings was authorized 
and required to select and value such of the building lots 
and parts of lots owned by the United States in the City 
of Washington as he should think might be brought to 
market and sold to the amount of $20,000, which he should 
divide into two parcels of $10,000 worth each, one of which 
he should convey to the St. Vincent’s Female Orphan 
Asylum of Washington in fee. Said Acts further pro¬ 
vided that said lots and parts of lots so to be selected 
and valued should be free from taxes for five years unless 
sooner disposed of by the said corporation, and also that 
said corporation might sell and dispose of in fee simple any 
part of the property so granted to it, as will more fully 
appear from a copy of said Act of Congress herewith 
filed as part of this answer marked “Respondents’ Exhibit 
M. No. 2”. 

That the said Commissioner of Public Buildings pur- 
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suant to the authority aforesaid conveyed to William 
Matthews et al., trustees of St. Vincent’s Female Orphan 
Asylum in the District of Columbia in fee simple lots 4 
and '5 in Square 664 and lots 4 and 5 in Square East of 
664, with water privileges, as will more fully appear from 
a duly certified copy of said deed herewith filed as part 
of this answer marked “Respondents’ Exhibit M. No. 3”. 
The said St. Vincent’s Orphan Asylum, reco gnizin g that 
lots 4 and 5 in Square 664 had previously been conveyed 
as aforesaid to said Lewis H. Machen, and that such 
1165 conveyance was intended to cover lots 4 and 5 in 
Square East of 664, executed a deed dated April 
30, 1846 and recorded among the Land Records aforesaid 
in Liber W. B. No. 124, folio 347 etc., releasing, con¬ 
firming and assigning said lots 4 and 5 in Square 664 
and said lots 4 and 5 in Square East of 664, with the 
water privileges thereof, to Lewis H. Machen, as will 
more fully appear from a copy of said deed herewith filed 
as part of this answer marked “Respondents’ Exhibit M. 
No. 4”. 

The said Lewis H. Machen departed this life in the year 
1863 in the Ctiy of Baltimore, in the State of Maryland, 
leaving surviving him a widow, Caroline W. Machen, and 
as his heirs at law two sons, Arthur W. Machen and James 
P. Machen, and one daughter, Emeline Machen, upon 
whom the title to said lots devolved. 

Said Caroline W. Machen died in the year 1879. Said 
Emeline Machen died in or about the year 1887, intestate, 
unmarried and without issue, leaving her said two broth¬ 
ers, Arthur W. Machen and James P. Machen, as her 
heirs at law. Said James P. Machen, widower, conveyed 
and assigned all his interest in said lots 4 and 5 in Square 
664 and in said lots 4 and 5 in Square East of 664, of 
which the said Lewis H. Machen had died seized and pos¬ 
sessed, to his brother the said Arthur W. Machen, by deed 
dated May 20,1912, and recorded among the Land Records 
aforesaid in Liber 2524, folio 151. 
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Said Arthur W. Machen departed this life on the 19th 
day of December, 1915, leaving a Last Will and Testament 
executed in due form of law, and after his death admitted 
to probate in the Orphans Court of Baltimore City and 
now duly recorded in the District of Columbia, whereby 
he devised his residuary estate, including his interest in 
said lots, to his widow, the Respondent Mary 
1166 Gresham Machen, for life, and after her death to 
his three sons, the Respondents Arthur W. Machen, 
Jr., J. Gresham Machen and Thomas G. Machen, equally. 

9. Further answering the bill of complaint, these re¬ 
spondents say that they believe and therefore charge that 
they and their predecessors in title have regularly paid 
taxes upon said lots 4 and 5 in Square 664 and said lots 
4 and 5 in Square East of 664 for 133 years. The earliest 
receipted tax bills which the respondents have been able 
to find among the papers in their possession are for the 
years 1841 and 1842, from which it would appear that 
lots 4 and 5 in Square East of 664 were not then assessed 
to him separately from lots 4 and 5 in Square East of 664. 
The respondents have not been able to find the receipted 
bills for the years 1843 and 1844, but have found the re¬ 
ceipted bills for the years 1845 and 1846, from which it 
appears that said lots 4 and 5 in Square East of 664 were 
then assessed separately from lots 4 and 5 in Square 664, 
and these respondents believe and therefore charge that at 
least ever since that time said lots 4 and 5 in Square East 
of 664 have been regularly assessed separately, and the 
taxes thereon paid by the respondents and their prede¬ 
cessors in title. At all events, the respondents have found 
receipted tax bills for the years 1845, 1846, 1860 and 
1861, from which it will appear that the said lots 4 and 5 
in Square East of 664 were then separately assessed to 
the said Lewis H. Machen and the taxes thereon were 
duly paid by him, in addition to the taxes on said lots 
4 and '5 in Square 664. Photostatic copies of the receipted 
tax bills mentioned in this paragraph are herewith filed as 
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part of this answer marked “Respondents’ Exhibit M. 
No. 5”. 

From the death of the said Lewis H. Machen down to 
the death of the said Arthur W. Machen, deceased, 
1167 said lots 4 and 5 in Square East of 664 were assessed 
separately to the said Arthur W. Machen, deceased, 
in addition to a separate assessment for said lots 4 and 5 
in square 664, and the taxes upon all of said lots were 
regularly paid by the said Arthur W. Machen. Since the 
death of the said Arthur W. Machen the taxes on all of 
said lots have been duly paid by or through the Respondent 
Arthur W. Machen, Jr., a photostatic copy of the latest 
tax receipt being herewith filed marked “Respondents’ 
Exhibit M. No. 6”. 

The respondents believe and therefore charge that in 
assessing said lots for taxation the assessors included the 
riparian rights as appurtenant thereto. The respondents 
also aver and charge that the area of lots 4 and 5 in 
Square 664 is much greater respectively than the area of 
fast land in said lots 4 and 5 in Square East of 664. 

The respondents are further advised and therefore 
charge that by thus assessing said lots including the water 
privileges or riparian rights to the respondents and their 
predecessors in title for a very long period of time, to wit, 
more than a hundred years, and by thus leading the re¬ 
spondents and their predecessors in title to believe that 
they were indefeasibly entitled to said lots and riparian 
privileges and inducing .them upon the faith of this repre¬ 
sentation to pay taxes for so long a period of time upon 
property which for the greater part of that time has been 
wholly unproductive of revenue, the plaintiff is equitably 
estopped at this late day to deny the truth of that repre¬ 
sentation, and that the plaintiff is now precluded by the 
Fifth Amendment from taking said property from the re¬ 
spondents for public use without just compensation. 

10. The respondents also are advised and therefore 
aver and charge that by their open, notorious and 
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1168 uninterrupted possession of said lots with the 
riparian rights aforesaid, these respondents have 
acquired a just and indefeasible title thereto in fee simple 
by adversary possession and prescription. 

Wherefore these respondents pray that the bill of com¬ 
plaint may be dismissed as to them. 

Mar t Gresham Machen 
Arthur W. Machen 
J. Gresham Machen 
Thomas G. Machen 
Respondents 

Arthur W. Machen, Jr. 

Arthur W. Machen, Jr. 

1209 Calvert Bldg., Baltimore, Md. 

W. C. Sullivan 
W. C. Sullivan 
927 - 15th Street, N. W., 

Washington, D. C. 

Attorneys for Respondents. 

• • • • 

Filed Jun. 30, 1930 

1168-A Frank E. Cunningham, Clerk. 

Deft. 20-Id 

Respondents’ Exhibit M. No. 4 
Copy 

THIS INDENTURE made this thirtieth day of April 
in the year of our Lord one thousand eight hundred and 
forty six between William Matthews, President of St 
Vincents Orphan Asylum of the first part, and Lewis H. 
Machen of Fairfax County in the Commonwealth of Vir¬ 
ginia of the second part WITNESSETH: Whereas the 
late Commissioner of Public Buildings, in assigning to the 
St. Vincents Orphan Asylum, in the City of Washington 
certain lots, as public property, in pursuance of an act 
of Congress, for that purpose, did, under an erroneous 
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impression that lots four and five, in Square six hundred 
and sixty four, as well as the water privilege thereof, 
constituting lots four and five in Square East of Square 
six hundred and sixty four, were a part of the property 
of the United States in the City of Washington, assign 
and transfer the same to the said St. Vincent Orphan 
Asylum; and whereas it appears from a more careful ex¬ 
amination of the Records in the office of the Commissioner 
of public buildings that the Fee in said lots was not in 
the United States, and therefore that said assignment and 
transfer was erroneous and void. And whereas the said 
Lewis H. Machen claims to be purchaser of the said lots 
as part of the estate of James Barry deceased, as will 
appear from a Deed to him from Elias B. Caldwell, 
Trustee, dated on or about the twelfth day of July 1820, 
duly recorded in the land records of Washington County, 
District of Columbia, in Liber A. Y. No. 49, Folios 547, 
548 and 549. Now therefore to the end that the said 
erroneous assignment and transfer may be corrected, this 
Indenture further witnesseth that for and in consideration 
of the premises and of the sum of one dollar to the said 
party of the first part paid by the said party of the second 
part, at or before the sealing and delivery of these presents 
the receipt thereof is hereby acknowledged, the 
1168-A said party of the first part doth grant, bargain, 
sell, release and forever quitclaim, all right, title 
and interest in and to the said lots four and five in Square 
six hundred and sixty four, and to the water privilege 
thereof in Square east of the same, unto the said Lewis 
H. Machen, his heirs and assigns forever. To have and 
to hold the said lots of ground and the rights, privileges 
and appurtenances, ways, waters and water courses there¬ 
unto belonging and appertaining unto the said Lewis H. 
Machen, his heirs and assigns forever, and for no other 
use, intent or purpose whatsoever. 
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In testimony whereof the said party of the first part 
hath hereunto set his hand and seal the day and year first 
before written. 

(sgd.) W. Matthews (SEAL) 
President of St. Vincents 
Orphan Asylum 

Signed, sealed and 
delivered in presence of 
(sgd.) B. K. Morsell 
(sgd.) James Marshall 
District of Columbia, 

Washington County 
Set 

Be it remembered that on this 30th. day of April A. D. 
one thousand eight hundred and forty six personally ap¬ 
peared before the Subscribers, Justices of the peace in and 
for the County aforesaid, William Matthews, President of 
the St. Vincent Orphan Asylum, and acknowledged the 
foregoing deed of indenture to be his act and deed accord¬ 
ing to the intents and purposes therein expressed. 

Taken and certified by 

(sgd.) B. K. Morsell, J. P. (SEAL) 
(sgd.) James Marshall, J. P. (SEAL) 
1168-C (on the reverse side of the indenture 

appears the following:) 

WILLIAM MATTHEWS 
on behalf of the St. Vincents 
Orphan Asylum 
to 

L. H. MACHEN (Quit Claim Deed) 


Rec’d. 1st. May 1846 to be 
Recorded and the same day was 
Recorded in Liber W. B. No. 124, 
folios 347 and 348 one of the 
Land Records of Washington 
County in the District of Columbia 
and examined by 


(sgd.)U. BRENT, Clerk 
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STATE OF MARYLAND, BALTIMORE CITY, to wit: 

I hereby certify that the aforegoing is a true copy of 
the original of a deed between William Matthews, Presi¬ 
dent of St. Vincents Orphan Asylum, and Lewis H. Machen, 
recorded in the land records of the District of Columbia in 
Liber W. B. No. 124, folio 347 etc., said original being now 
in the possession of Arthur W. Machen, Jr., of the City of 
Baltimore, in the State of Maryland. 

As witness my hand and Notarial seal this 17th day of 
June, 1930. 

Helen M. Monnett 
Notary Public 

• • • • 

1169 Filed May 29 1946 Charles E. Stewart, Clerk 

Motion of Lottie May Martin and the Smoot 
Sand & Gravel Corporation for Sub¬ 
stitution of Parties. 

Motion for a Summary Judgment Dismissing the Action 

With Prejudice. 

Lottie May Martin and The Smoot Sand & Gravel Corpo¬ 
ration move that they be substituted as Parties Defendant 
under Rule 25 (c) and (a) of the F. R. C. P. for all of the 
Defendants, except James Martin, because Lottie May Mar¬ 
tin and The Smoot Sand & Gravel Corporation have ac¬ 
quired the interest of all of the Defendants to Lots 1, 2, 4, 
5, 6 } 7 & 8, Square East of 664. 

Defendant James Martin and Lottie May Martin and 
The Smoot Sand & Gravel Corporation, a corporation move 
for a Summary Judgment dismissing this cause upon the 
following grounds:— 

1. They are the owners in fee simple of Lots 1 to 8, 
inclusive, Square East of 664, all of the land involved in 
this cause. 

1170 2. This Court in the case of U. S. v. Rig el 0. Belt, 
et al, Eq. No. 56787, 47 Fed. Supp. 239, has decided 
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the contentions of the United States in this canse adversely 
to the Government. 

3. The decision of this Court in the Belt case was af¬ 
firmed by the United States Court of Appeals for the 
District of Columbia May 15, 1944, in the case of U. S. v. 
Rigel 0. Belt, et at, 79 U. S. App. D. C. 87. This decision 
has become final. 

4. The property involved in the Belt case was Square 
666, which adjoins Square E—664 on the water front. 

5. The facts upon which the Government relies in this 
case, and upon which it relied in the Belt case, are historical 
events surrounding the establishment of the City of Wash¬ 
ington and this Court can therefore take judicial notice of 
those facts in the instant case. 

6. The facts upon which the property owners rely in 
this case are partly historical, and of that part the Court 
can take judicial notice. The remaining facts are estab¬ 
lished by the affidavits appended to this Motion. 

7. All of the facts present a case almost identical with 
the Belt case. The decision in that case is therefore con¬ 
trolling here. 

1171 8. Other reasons apparent of record. 

Daniel Partridge, m, 
Daniel Partridge, m, 
American Security Build¬ 
ing, 

Washington 5, D. C. 
Milton D. Campbell, 

Milton D. Campbell, 
Woodward Building, 
Washington, D. C. 
Attorneys for Defendant 
James Martin and Lottie 
May Martin and The 
Smoot Sand & Gravel 
Corporation 
• • • • 

1172 Filed May 29 1946 Charles E. Stewart, Clerk 
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Affidavit of Lottie May Martin in Support 
of Motion for Summary Judgment 

DISTRICT OF COLUMBIA, SS:— 

I, Lottie May Martin, being first duly sworn, on oath 
depose and say:— 

1. I am a citizen of the United States, a resident of the 
District of Columbia, and reside at 3401 R Street, N. W., 
Washington, D. C., with my husband, James Martin, one 
of the defendants in the above-entitled cause. 

2. I am, and have been, the owner in fee simple of 
record and in fact of Lots 1 & 2 and 6, 7 & 8, in Square E. 
of 664, in the District of Columbia, subject only to the 
leases hereinafter mentioned and to the cloud on my title 
created by the pendency of this cause. 

3. I became the owner of said lots, and have 

1173 rented them at various times to various people. The 
last renting was by the lease mentioned in the affi¬ 
davit of my husband, James Martin, signed today, which 
was read to him in my presence. Except for these rent- 
ings, I have done no act whatsoever to convey or transfer 
my ownership of said lots 1 & 2 and 6, 7 & 8 or any part 
thereof. 

Lottie May Martin. 

Lottie May Martin. 

Subscribed and sworn to before me this 20th day of 
May, A. D. 1946. 

Anne A. Linke 
Notary Public, D. C. 

• • • • 

1174 Filed May 29 1946 Charles E. Stewart, Clerk 

Affidavit of Alvin M. Parker in Support of 
Motion for Summary Judgment 

DISTRICT OF COLUMBIA, SS 
I, Alvin M. Parker, being first duly sworn, on oath 
depose and say:— 
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1. I am a citizen of the United States, a resident of the 
District of Columbia, residing at 4219 Chesapeake Street, 
N. W., Washington, D. C. 

2. I am, and have been since May 28, 1945, the Secre¬ 
tary of The Smoot Sand & Gravel Corporation, a corpora¬ 
tion. As such secretary, I have custody of all the minutes 
of the meetings of the Directors and Stockholders of the 
Corporation. 

3. The Smoot Sand & Gravel Corporation, a corpora¬ 
tion, has not since its acquisition of Lots 4 & 5, in Square 
East of 664, by deed dated June 23,1938, and recorded June 
24, 1938, in Liber 7241, Folio 51, from Henry W. Roberts 
et al, conveyed or transferred said Lots 4 & 5 or any part 
thereof. 

4. Since the Corporation has acquired Lots 4 & 5, in 
Square East of 664, it has continuously been in possession 

of those lots and used the same in connection with 

1175 . its business. It has paid all the taxes and assess¬ 

ments on said lots to the District of Columbia. All 
back taxes and assessments have been paid on both of the 
lots. 

Alvin M. Parker. 

Alvin M. Parker. 

Subscribed and sworn to before me this 21st day of 
May, A. D. 1946. 

John M. Derrick 
Notary Public, D. C. 

My Commission expires April 30, 1947. 

• • • • 

1176 Filed May 29 1946 Charles E. Stewart, Clerk 

Affidavit of John W. Gulledge, Vice President 
of the Real Estate and Columbia Title 
Insurance Companies in Support of 
Motion for Summary Judgment 

District of Columbia, ss:— 

John W. Gulledge, being first duly sworn, on oath de¬ 
poses and says:— 
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That he is a member of the Bar of the District of Colum¬ 
bia, residing at 2331 Cathedral Avenue, Northwest; that he 
is Vice President of The Real Estate Title Insurance Com¬ 
pany and The Columbia Title Insurance Company, of 503 
E Street, N. W., and has specialized in the examination of 
titles to real estate in this District for the past twenty- 
seven (27) years. 

That he has examined the title to original Lots 1, 2, 3, 4, 
5, 6, 7 & 8 in Square East of Square 664, and finds as 
follows: 

In the division between the Commissioners of the United 
States and the original proprietors of land in con- 
1177 nection with the establishment of the City of Wash¬ 
ington as the seat of Government, said Lot No. 1 was 
allotted to James Brown as part compensation for Lot 19 in 
Carrollsburgh. 

Said Lot No. 2 was allotted to William Macgakin as part 
compensation for Lot 25 in Carrollsburgh; 

Said Lot No. 3 was allotted to William A. Washington 
as part compensation for Lot 20 in Carrollsburgh; 

Said Lots Nos. 4 & 5 were allotted to the United States; 

Said Lot No. 6 was allotted to Thomas Johnson as part 
compensation for Lot 21 in Carrollsburgh; 

Said Lot No. 7 was allotted to James Earle as part com¬ 
pensation for Lot 23 in Carrollsburgh; 

Said Lot No. 8 was allotted to David Ross as part com¬ 
pensation for Lot 22 in Carrollsburgh; 

Said Lots Nos. 7 & 8 are known for purposes of assess¬ 
ment and taxation as Lot 800; 

Said division and allotments being shown by the Rec¬ 
ords of the Office of the Surveyor for the District of 
Columbia and by the office of the Commissioner of Public 
Buildings and Grounds as per Certified Copies of said Rec¬ 
ords relating to Division of Square East of Square 664 
from volume of “Division Sheets” made by Solon J. Buck, 
Architect of the United States, dated February 21, 1946, 
hereto attached. Said records show that said Square East 
of Square 664 is bounded on the north by S Street; on the 
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south by T Street; on the northwest by Water Street; and 
on the southeast by the Eastern Branch, and that 

1178 each of said lots has a frontage on Water Street of 31 
feet and 10 inches, except lot 5 which has such a 

frontage of 59 feet and 11 inches, and each of said lots ex¬ 
tends back between parallel lines due east to the channel of 
said Eastern Branch. 

That since said division between the United States of 
America and the original proprietors of said land, the 
title thereto has come regularly down by deeds duly 
recorded among the land records of said District and 
other matters of record, transferring such title and the 
record title to said Lots 1, 2, 3, 4, 5, 6, 7 & 8 in said Square 
East of Square 664 on May 29, 1945, was vested as 
follows:— 

Lots 1, 2, 6, 7 & 8 in Lottie May Martin by virtue of a 
deed to her from John G. Homing and wife, Mary L., 
Rosalinda West, Rufina King, and Mary S. West, dated 
May 11, 1922, and recorded July 17, 1922, in Liber 4755, 
Folio 475, of the Land Records of the District of Columbia, 
conveying said Lots 1 & 2; and deed to her from James 
Martin and George A. Martin, Trustees under deed in 
trust, recorded in Liber 3633, Folio 205, of said Land 
Records, dated May 3,1920, and recorded May 4, 1920, in 
Liber 4369, Folio 66, of said Land Records, conveying said 
Lots 6, 7 & 8. 

Lots 4 & 5 in The Smoot Sand & Gravel Corporation by 
virtue of a deed to it from Henry W. Roberts, John B. 
Roberts, H. Brittingham Roberts, co-partners trading as 
Roberts Associates, Henry W. Roberts et ux, Ruby F., 
John B. Roberts et ux, Helen W., and H. Brittingham 
Roberts et ux, Elsie H., dated June 23, 1938, recorded 
June 24,1938, at Liber 7241, Folio 51 of said land records. 

Lot 3 in James Martin by virtue of a deed to him from 
Joseph Green, unmarried, dated June 16, 1930, and 

1179 recorded June 25, 1930, in Liber 6571, Folio 87 of 
said land records and a deed to him from Jennie 
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Faust (tax title) dated July 10, 1931, and recorded July 
13, 1931, in Liber 6575, Folio 594 of said land records, 
conveying said Lot 3. 

Said Lots 1,2 & 3 are subject to a lease thereon recorded 
in Liber 7241, Folio 59, of said land records, which expires 
November 30,1954, and which appears to be now owned by 
The Smoot Sand and Gravel Corporation, a body corporate 
under the laws of the State of Delaware. All of said lots 
are subject to lis pendens created by the above-entitled 
cause now pending in the District Court of the United 
States for the District of Columbia. 

John W. Gulledge. 

John W. Gulledge. 

Subscribed and sworn to before me this 24 day of May, 
1946. 


William W. England 
Notary Public, D. C. 


* * • • 

1188 Filed May 29 1946 Charles E. Stewart, Clerk 


Affidavit of James Martin in Support of 
Motion for Summary Judgment 

DISTRICT OF COLUMBIA, SS:— 

I, James Martin, being first duly sworn, on oath depose 
and say:— 

1. I am a citizen of the United States, a resident of the 
District of Columbia, residing at 3401 R Street, N. W., and 
one of the defendants in the above-entitled cause. 

2. I was bora October 12, 1869, on the corner of South 
Capitol Street and Potomac Avenue. My father and uncle 
bought lots 6, 7 & 8, in Square E. of 664, in 1876 when I 
was seven years old. This property is part of the land in 
dispute in this cause and is located between S, T & Water 
Streets. From the time I was bora until 1924, with the 

exception of about two years, I lived within a few 
1189 squares of Water & S Streets, and from the time I was 
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born until the present day, I have continually been 
in the vicinity. As a boy, I used to play along the banks of 
the Anacostia River between S & T Streets on the land in 
Square E. of 664. 

3. By deed dated April 12, 1906, and recorded April 
13,1906, among the land records of the District of Colum¬ 
bia, in Liber 3002, Folio 229, my father, Thomas Martin, 
and my mother, Mary Jane Martin, and my uncle, James 
Martin, conveyed lots 6, 7 & 8 to me. In order to clear 
a cloud on the title to lot 6, I sued Jeremiah Booth and 
others in the District Court of the United States for the 
District of Columbia by Equity Suit No. 26260, and that 
Court handed down a decree November 23, 1906, recorded 
December 1, 1906, among said land records in Liber 3054, 
Folio 117, clearing the cloud on my title. A copy of this 
decree is attached hereto as Defendant’s Exhibit A and 
specifically referred to and made a part hereof. By deed 
dated May 1, 1913, recorded among said land records at 
Liber 3633, Folio 205, my wife, Lottie May Martin, and I 
conveyed said lots to myself and brother George A. Martin, 
Trustees, and by deed dated May 3, 1920, recorded among 
said land records May 4,1920, in Liber 4639, Folio 66, we, 
as such trustees, under authority of the deed of trust, con¬ 
veyed said lots to my wife, Lottie May Martin, who is now 
the owner of said lots in fee simple, except for the cloud on 
her title created by this cause, subject to the leases here¬ 
inafter mentioned. 

4. My wife, Lottie May Martin, is also the owner of 
Lots 1 & 2, Square E. of 664, having acquired same by 

purchase by deed dated May 11, 1922, recorded 
1190 among said land records July 17, 1922, in Liber 

4755, Folio 475, from John G. Homig and wife, 
Mary L. Hornig, Gottfried Homig and wife, Myrtle S. 
Homig, Rosalinda West, Rufus King, and Mary S. West. 
She has a good fee simple record title except for the same 
cloud, subject to the lease hereinafter mentioned. 

5. Also, I am the owner of Lot 3, in said square. I 
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acquired a fee simple title of record to this lot by purchase, 
by deed of Joseph Groen, unmarried, dated June 16, 1930, 
recorded June 25, 1931, in Liber 6571, Folio 87, and the 
tax title to said lot by deed from Jennie Faust dated July 
10, 1931, recorded July 13, 1931, among said land records 
in Liber 6575, Folio 594. Jennie Faust had acquired her 
interest by tax deed from the District of Columbia dated 
April 29, 1930, and recorded among said land records in 
Liber 6516, Folio 457. 

6. At an early age, I became interested in the locality, 
and have been interested in it ever since, visiting there 
and observing its situation constantly. My earliest recol¬ 
lection of the region dates back to 1876 when I was seven 
years of age. At that time I remember my father and 
uncle having some frame buildings located near S Street 
between Water Street and the Anacostia River torn 
down and brick dwellings built at their site. I remember 
that there was considerable high ground between Water 
Street and the River at that time, and I remember the dig¬ 
ging of the foundations for the brick buildings in that high 
ground. From that time on, I remember, there was con¬ 
siderable high ground between Water Street and the 
Anacostia River along the entire square. One of the 
reasons I remember this is that when I was a boy there 
was an old slaughterhouse at the Corner of Water Street 
and T Street, in Square 664. The owner of this 
1191 slaughterhouse had built a fence along the line of 
T Street from the slaughterhouse into the River and 
along the line of intersection between Lots 2 & 3, Square 
E. of 664, into the River and the employees of the slaugh¬ 
terhouse used to drive cattle across Water Street across 
the high ground in Lots 1 & 2, Square E. of 664, and down 
the slope into the River. Out in the River, these two 
fences were connected by another fence, leaving a shallow 
place in which the cattle waded, drank and lay down. The 
water in this place was shallow enough to be used at high 
as well as low tide. There were mud flats opposite the 
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land in Square E. of 664, going several hundred feet out 
into the River. I used to walk around in the mud and 
water on these flats and, except for some deep water 
around the wharf on Lot 8, they extended east from the 
land all the way out to the channel. There was grass on 
these flats. When the tide went down, it would leave 
pools of water, and many a time I have walked out on 
the flats and hunted, and many other times I have walked 
out there and killed catfish in the pools with a stick. The 
high ground between Water Street and the River in Square 
E. of 664, has always been well above the water in the 
Anacostia River at high tide. 

7. I handled the purchase of Lots 1 & 2 for my wife 
and also purchased Lot 3 for myself. I have always acted 
for my wife in dealing with the property in Square E. of 
664 that she owned. We have made many improvements 
to Lots 6, 7 & 8 and have always been in possession of 
all of the lots since they were acquired. We have also 
rented all of them at various times to various people. At 
the present time, there is in effect a lease to part of Lots 
6, 7 & 8 dated October 13,1931, extended to expire Decem¬ 
ber 31, 1947, now held by The Smoot Sand & Gravel 

Corporation and a lease to premises No. 4, 6 & 8 S 
1192 Street, S. W., located on said lots to Howat Concrete 

Co., Inc., which expires December 31, 1947. 

8. Since I purchased Lot 3, in Square E. of 664, I 
have not conveyed away any interest whatsoever in that 
lot, or any part of it, to any person, nor have I signed any 
papers transferring any interest of mine in that lot, or 
any part of it, save for agreements regarding the rental 
of the same. At the present time, there is in effect a lease 
of Lots 1, 2 & 3 from myself and wife which expires 
November 30, 1954, and which is now held by The Smoot 
Sand & Gravel Corporation. 

9. For myself, in respect to Lot 3, and as agent for my 
wife, with respect to Lots, 1, 2, 6, 7 & 8, in Square E. of 
664, I have continuously paid the taxes and assessments 
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on that property to the District of Columbia. All back 
taxes and assessments have been paid on all of the lots. 

10. In 1906, I had three official surveys made by the 
District of Columbia. These surveys are attached hereto 
as Exhibits B, C i& D and prayed to be read as a part 
hereof. Exhibits B & C are both dated April 19, 1906. 
On Exhibit B the surveyor wrote and signed in my pres¬ 
ence the following statement: 

“ South Capitol Street does not extend below S Street, 
as shown on the authentic maps of this office. 

W. P. Richards, 

Surveyor, D. C.” 

I do not believe that the ink notations on Exhibits B & C 
of the distances from Water Street to the bulkhead were 
made by the Surveyor’s office. Exhibit D, dated 

1193 June 28, 1906, is a survey of Lots 6, 7 & 8 showing 
the lot lines as extending past the bulkhead lines 

and the distances of the bulkhead line from Water Street 
I don’t believe the pencil marks on this survey were made 
by the surveyor’s office. 

James Martin 
James Martin 
3401 R Street, N. W., 
Washington, D. C. 

Subscribed and sworn to before me this 20th day of 
May, A. D. 1946. 

Anne A. Linke 
Notary Public, D. C. 

• • • • 

Defs 23 Id. 

1194 Filed May 29 1946 Charles E. Stewart, Clerk 

Exhibit “A” 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

HOLDING AN EQUITY COURT. 
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James Martin Complainant 
vs. 

Jeremiah Booth and The Unknown Heirs, Devisees and 
Alienees of Nathaniel Walker Appleton, deceased, 

defendants. 

Docket No. 26,260 

FINAL DECREE. 

It is by the Court this 23rd day of November, A. D. 
1906, Adjudged, Ordered and Decreed, that the decree pro 
confesso passed in this cause against the defendants, Jere- 
miah Booth and the unknown heirs, devisees and alienees, 
of Nathaniel Walker Appleton, deceased, heretofore, to wit, 
on the 11th day of October, A. D. 1906, be and the same 
hereby is made absolute and this cause coming on to be 
heard upon the pleadings and the evidence having been 
considered it is thereupon by the Court this 23rd day of 
November, A. D. 1906 Adjudged Ordered and decreed that 
the complainant James Martin has a complete valid and 
perfect title in fee simple by adverse possession to the 
real estate described in the bill of complaint, namely lot 
6 in Square East of Square Six Hundred and Sixty-four E. 
of (664) in the City of Washington, District of Columbia. 

Ashley M. Gould, Justice 
• • • • 

1200 Filed Jun 17 1946 Charles E. Stewart, Clerk 

Memorandum of Fact in Opposition 
To Motion for Summary Judgment 

1. The general background of this case and the general 
source of plaintiff’s title and title of private claimants, 
rest upon historical events, matters of common knowl¬ 
edge and public notoriety, which need not be reviewed as 
they are matters of record before this Court in United 
States v. Belt, 47 F. Supp. 239 (D. C. 1942), affd 142 F. 
2d 761 (App. D. C. 1944) and in Morris v. United States, 



52-A 


Dunirr or coumstA. 


Fi'-tO — 

HltM 

Afcn/.-fi, -/y»j C. 


Plat of Socy«y_£r* 







PJLBn 

lur *»W« ®«ce. 



5 S/r**/-, Sotstfr j 














’ 




















H- »"'> 








rf'iV 


, .. ..».•»• ••••'■•' ^^’>r 5 

» l > : J M v. _ _ . •* • 

■; '1 , 

~Jh- ■■ -••■* 


















53 


174 U. S. 196 (1899). It is conceded that the Belt case is 
controlling as to all lands described in the bill of complaint 
lying within the southern line of S Street, South, the 
northern line of T Street, South, the eastern line of Water 
Street and the ordinary high water line of the Eastern 
Branch or Anacostia River as of the year 1794. 

2. Plaintiff’s affidavits and exhibits marked Plaintiff’s 
Exhibit No. 1 to Plaintiff’s Exhibit No. 7, inclusive, filed 
in opposition to the motion for summary judgment in this 

cause, the pleadings on file, and admissions of de- 
1201 fendants in their pleadings and affidavits [Answer of 
Richard A. Neale and affidavit of James Martin, for 
example], disclose that subsequent to the year 1794, the 
above described land was extended from the said ordinary 
high water line several hundred feet into the Anacostia 
River across the projected lines of South Capitol Street, 
as is more particularly shown from said affidavits and 
exhibits. 

3. Plaintiff’s affidavits and exhibits, the pleadings of 
defendants and admissions of defendants in their plead¬ 
ings and affidavits show that said extension was made by 
artificial fill, the construction of solid wharfing and other 
acts of the defendants and their predecessors in title, and 
not by natural accretion or reliction. 

4. The Belt case is not determinative of the rights of 
the parties to filled land lying riverward of the high 
water line of the Anacostia River as it was located in 
1794. The location of said high water line and extent of 
the fill are matters of fact now in issue in this case. 

5. Plaintiff has no objection to the motion for substi¬ 
tution of parties filed in this cause under Rule 25 of the 
Federal Rules of Civil Procedure, but plaintiff is inter¬ 
ested in having all necessary and proper parties joined, 
and retained as defendants in this action. The attention 
of the Court is respectfully directed to the lack of neces¬ 
sity for the substitution of parties and to the requirement 
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of Rule 5 that notice of such motion must be served upon 
all parties affected thereby. 

Robert R. MacLeod 
Braxton Miller 
Attorneys, Department of 
Justice, 

Washington, D. C. 

• * • • 

1202 Filed Jun 17 1946 Charles E. Stewart, Clerk 

Affidavit of Edwin A. Schmitt in Opposition 
to Motion for Summary Judgment. 

DISTRICT OF COLUMBIA, SS. 

I, Edwin A. Schmitt, being first duly sworn, on oath 
depose and say:— 

1. I am a citizen of the United States and a resident- 
of the State of Maryland, residing at 6400 Ridgewood 
Avenue, Chevy Chase, 15, Maryland. I am a graduate 
civil engineer of George Washington University and have 
been employed in the United States Engineer’s Office for 
the District of Columbia since the year 1910, and am at 
present Head Engineer for that Office. 

2. Plaintiff’s Exhibits 1, 2, 3 and 6, filed herewith, are 
true copies of original plats of surveys made by the United 
States Engineer’s Office for the District of Columbia and 
constitute a part of the official records of that Office. 

3. Exhibit 3 is a property survey as of October 27, 
1926, of Square E. of 664 and adjacent property 

1203 with transposed thereupon the ordinary high water 
line from King’s Survey of 1794, and from my ex¬ 
amination of the records and surveys of the United States 
Engineer’s Office and the said exhibits above listed, the 
location of said high water line as shown on Exhibit 3 is 
substantially correct. Further, from my examination of 
the plats and surveys of said Office and the said exhibits, 
and from my personal knowledge of the property and the 
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nature thereof, I am of the opinion that all, or substan¬ 
tially all, of the land shown upon said Exhibit 3 lying 
eastwardly of the high water shoreline of 1794 was arti¬ 
ficially made by means of solid wharfing and by the dump¬ 
ing of dirt, bricks and other materials into the water 
below the said ordinary high water line. 

(Signed) E. A. Schmitt, 

E. A. Schmitt, 
Washington, D. C. 

Subscribed and sworn to before me this 14th day of 
June, A. D. 1946. 

* Paul C. Baker 

Notary Public, D. C. 

(My Commission expires 9-2-46) 

NOTARIAL SEAL 

• * * • 

1204 Filed Jun 28 1946 Charles E. Stewart, Clerk 

Order Substituting Parties cund Overruling 
Motion for Summary Judgment . 

Upon consideration of the Motion for Substitution of 
Parties and for a Summary Judgment Dismissing the 
Action with Prejudice, and the Court being of the opinion 
that the issues in this case should not be decided upon the 
Motion for a Summary Judgment, it is by the Court this 
28th day of June, A. D. 1946, ORDERED: 

1. That Lottie May Martin and The Smoot Sand and 
Gravel Corporation, a corporation, be, and the same are 
hereby, substituted for all of the Defendants in the above 
entitled cause, except the Defendant James Martin, and, 

2. That said Motion for Summary Judgment be, and 
the same is hereby, overruled. 

Jennings Bailey 
Justice 
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No objection: 

Kobert B. MacLeod 

Braxton Miller 
Attorneys for Plaintiff. 

Seen: 

Daniel Partridge III 

Milton D. Campbell 
Attorneys for Defendant 

• • • • 

1208 Filed Aug 27 1946 Charles E. Stewart, Clerk 

Answer of Lottie May Martin 

The Defendant, Lottie May Martin, for answer to the 
bill of complaint filed in the above entitled cause on Jan¬ 
uary 30, 1913, states as follows:— 

1. During the pendency of said cause, she has acquired 
the fee simple title to Lots 1, 2, 6, 7 & 8, Square E. of 
664. She has, therefore, a fee simple title to said lots 
good in fact, subject to certain leases executed by her and 
now held by Defendant The Smoot Sand & Gravel Corpo¬ 
ration, and good of record, subject to said leases and the 
cloud created by the pendency of this suit. 

2. This Defendant acquired her title to lots 6, 7 & 8 
from James Martin and George A. Martin, Trustees. She, 
therefore, stands in their shoes and adopts their separate 
answer filed in this cause May 12, 1916, and hereby incor¬ 
porates the same in this answer by reference, adding to 
the allegations thereof the facts set forth in paragraph 
one and this paragraph of this answer, except that this 

Defendant does not adopt any allegation to the ef- 

1209 feet that the name of the original proprietor of 
the entire Square E. of 664 was Denton Jacques. She 

does say that Denton Jacques was the original proprietor 
of Lot 8, Square E. of 664. This Defendant, upon infor¬ 
mation and belief, says that the situation as to Lots 1 & 2 
is generally the same as in regard to Lots 6, 7 & 8. She, 
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therefore, adopts the allegations of said separate answer 
of James Martin and George A. Martin, Trustees, with 
respect to Lots 1 & 2, except that the details of the trans¬ 
fers from the original proprietors ending in her are differ¬ 
ent and there were not as many improvements to Lots 1 & 2 
as there were to Lots 6, 7 & 8. She does not allege that 
Denton Jacques was the original proprietor of Lots 1 & 2. 

Wherefore this Defendant prays that said bill of com¬ 
plaint be dismissed as to her, with costs. 

Lotte May Martin 
Lotte May Martin 

Daniel Partridge, III, 

Daniel Partridge, III, 

American Security Building, 

Washington, D. C. 

• • • • 

1211 Filed Aug 27 1946 Charles E. Stewart, Clerk 

Answer of The Smoot Sand & Gravel 
Corporation 

The Defendant, The Smoot Sand & Gravel Corporation, 
a corporation organized and existing under the laws of 
the State of Delaware and doing business in the District 
of Columbia, for answer to the bill of complaint filed in 
the above entitled cause on January 30, 1913, states as 
follows: 

1. During the pendency of said cause, the fee simple 
title to Lots 4 & 5, Square E. of 664 has duly passed from 
Defendants Mary Gresham Machen, Arthur W. Machen, 
Jr., J. Gresham Machen and Thomas G. Machen to this 
Defendant. 

2. This Defendant, therefore, stands in the shoes of the 
said Defendants Machen and adopts their joint and several 
answer filed in this cause June 30, 1930, and hereby incor¬ 
porates the same in this answer by reference, adding to the 
allegations thereof the facts set forth in paragraph one 
of this answer. 
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Wherefore this Defendant prays that said bill of 
1212 complaint be dismissed as to it, with costs. 

The Smoot Sand & Gravel Corporation, 

By Thomas A. Butt 
Defendant 
• • • • 

1214 Filed Aug 271946 Charles E. Stewart, Clerk 

Answer of James Martin 

The Defendant, James Martin, for answer to the bill of 
complaint filed in the above entitled cause on January 30, 
1913, states as follows:— 

1. During the pendency of said cause, the fee simple 
title to Lot 3, Square E. of 664, has duly passed from the 
Defendant, Joseph Groen, to this Defendant who now 
has title to said lot good in fact, and good of record 
except for the cloud created by the pendency of this suit 

2. This Defendant, therefore, stands in the shoes of 
the said Defendant Groen and adopts his separate answer 
filed in this cause June 7, 1930, and hereby incorporates 
the same in this answer by reference, adding to the allega¬ 
tions thereof the facts set forth in paragraph one of this 
answer, except that this Defendant does not adopt any 
allegation to the effect that the name of the original pro¬ 
prietor of the entire Square E. of 664, or of Lot 3 in this 

Square, was Denton Jacques. 

1215 Wherefore this Defendant prays that said bill 
of complaint be dismissed as to him, with costs. 

James Martin 
James Martin 

• * • • 

1217 Filed Aug 27 1946 Charles E. Stewart, Clerk 

Motion to Advance for Pretrial and Trial. 

The Defendants, Lottie May Martin, James Martin and 
The Smoot Sand & Gravel Corporation, move the Court to 
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advance the above entitled cause for pretrial and trial 
upon the following grounds:— 

1. This suit is a claim to title to an entire square 
of waterfront property. 

2. The suit has been pending since January 30, 1913, 
over thirty-three years. 

3. The suit being a cloud on the Defendants’ title pro¬ 
hibits the Defendants from borrowing on their land and is 
a hinderance to them in otherwise dealing with the land. 

4. The record shows that the Defendant James Martin 
is seventy-six years old. He may be a material witness, 
depending upon the evidence introduced by the Plaintiff, 
and a serious injustice may result if the suit is not tried 

before his death. 

1218 5. Other reasons apparent of record. 

Daniel Partridge, III, 

Daniel Partridge, III, 

American Security Building, 
Washington, D. C. 

Mjlton D. Campbell, 

Milton D. Campbell, 

Woodward Building, 
Washington, D. C. 

Attorneys for Defendants. 

• • • • 

1219 Filed Sep 9 1946 Charles E. Stewart, Clerk 

Memorandum vn Opposition to Motion 
to Advance for Pretrial and Trial. 

Comes now Plaintiff, the United States of America, by 
its counsel Robert R. MacLeod and Maurice H. Cooper- 
man, Attorneys, Department of Justice, and respectfully 
submit that the motion of Defendants to advance this 
cause for pretrial and trial should be denied upon the 
following grounds: 

1. That all of the grounds upon which Defendants rely 
have existed for a number of years and counsel for De- 
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fendants, though counsel of record for a number of years, 
have taken no previous action to expedite prosecution 
and disposition of this cause. 

2. That this cause was assigned to present counsel for 
the Government within the past year and that said counsel 
since said assignment have used reasonable diligence and 
prosecution of this cause and in preparation for trial. 

1220 3. That preparation of this case for trial will 
require topographic surveys, test borings and geo¬ 
graphic and hydrographic surveys, analyses and investi¬ 
gations which will take approximately three months. 

4. That Plaintiff has not proceeded with the necessary 
but expensive and time-consuming topographic, geographic 
and hydrographic surveys necessary for a full presenta¬ 
tion of the facts involved in this cause because of negotia¬ 
tions of counsel since May 1946 for an agreed stipulation 
of facts. 

5. That counsel for Defendants have agreed with and 
assured counsel for Plaintiff that no action taken to expe¬ 
dite the prosecution and ultimate disposition of this cause 
would be prejudicial by depriving Plaintiff of adequate 
time for preparation for trial. 

6. That Plaintiff has no objection to having this cause 
set for pretrial hearing at the earliest date but Plaintiff 
submits that the motion to advance this cause for trial 
should be denied and that this cause should not be set for 
trial earlier than three months from the date of any 
pretrial ruling or the date counsel determine no agree¬ 
ment will be reached for an agreed statement of facts. 

Respectfully submitted, 

Robert R. MacLeod 
Maurice N. Cooperman 
Attorneys, Department of 

Justice, Washington, D. C. 

* * • • 

1221 Filed Nov 22 1946 Charles E. Stewart, Clerk 

Come now the United States of America, by its 
counsel, and all of the defendants herein, by their counsel, 
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and pursuant to the letter dated November 8, 1946 from 
the Honorable James W. Morris of this Court, and subject 
to all objections of both parties as to materiality, com¬ 
petency and relevancy, file this joint statement: 

Statement of Fact 

1. (a) Plaintiff and defendants agree that the lands 
which are the subject of this action consist of the parcel 
of land in the City of Washington, District of Columbia* 
bounded (a) on the west, by the Easterly line of Water 
Street, S. W. and a projection of said line across S St., 
South; (b) on the north, by the Northerly line of S Street, 
South from its intersection with the Easterly line of Water 
Street to the Eastern Branch or Anacostia River (herein¬ 
after designated as Eastern Branch); (c) on the south, 
by the Northerly line of T Street, South from its inter¬ 
section with the Easterly line of Water Street to the East¬ 
ern Branch; and (d) on the east, by the Eastern Branch. 

(b) Defendants assert that if it should be material, the 
portion of the Eastern Branch which bounds said lots on 
the East is the channel, and that the land described in 
Paragraph 1 (a) consists of Original Square East of 
664, which is subdivided into lots 1 to 8, inclusive, without 
designation of or reference to any particular plat or 
map, together with the portion of S Street embraced 

within the foregoing description, title to which de- 
1222 fendants concede (as hereinafter stated) is vested 
in the United States, subject to defendants’ right of 
occupancy and to compensation for improvements thereon, 
hereinafter mentioned. 

(c) Plaintiff asserts that the said lands consist of 
Original Square East of 664 as shown on the plat in the 
Record of Squares in the Office of the Surveyor of the Dis¬ 
trict of Columbia, with adjacent portions of South Capitol 
Street and S Street, South and with adjacent natural or 
artificial fill. 

2. *(16) (2) (a) Defendants and plaintiff agree that 
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in 1770, Charles Carroll caused the Town of Carrollsburg 
to be laid out on an area then in Maryland and now in the 
City of Washington. The town bordered on the Western 
Shore of the Anacostia River from Buzzards Point beyond 
Square E, of 664 and included the area in this Square. At 
the time of the Acts of Cession, most of the land within the 
limits of the proposed city outside of the limits of Carrolls¬ 
burg was farm land or acreage. 

(b) Defendants assert that many lots in the town were 
sold to persons prominent in Colonial times. The lots 
within the Town of Carrollsburg were especially valuable 
as the Town was located on what was then considered 
one of the best harbors in the country. 

(c) Plaintiff admits that subdivided lots within the 
town of Carrollsburg were more valuable than farm lands 
or acreage. 

3. (a) Plaintiff asserts that the Act of the Maryland 
Legislature of December 23,1788 (Md. Laws 1788, Ch. 46; 
D. C. Code 1940,# P. XXVIII) provided that the State of 
Maryland ceded to the United States the territory which 
is now the District of Columbia; and that the Act of its 
Legislature on December 19,1791 (Md. Laws 1791, Ch. 45; 
D. C. Code, P. XXVTII), provided that the cession was 
ratified and confirmed. This Ratification Act provided in 
part as follows: 

1223 • • * That all that part of the said territory called 

Columbia which lies within the limits of this State 
shall be, and the same is hereby, acknowledged to be 
forever ceded and relinquished to the Congress and Gov¬ 
ernment of the United States, and full and absolute right 
and exclusive jurisdiction, as well of soil as of persons 
residing or to reside thereon, pursuant to the tenor and 


* Numbering in parentheses corresponds with numbering 
on previous drafts of Statement of Fact. 

#A11 references herein to the D. C. Code are to the 
1940 Edition. 
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effect of the eighth section of the first article of the Con¬ 
stitution of the Government of the United States: Pro¬ 
vided, That nothing herein contained shall be so construed 
to vest in the United States any right of property in the 
soil as to the affect the right of individuals therein, other¬ 
wise than the same shall or may be transferred by such 
individuals to the United States. * • 

And be it enacted, That all the squares, lots, pieces and 
parcels of land within the said city, which have been or 
shall be appropriated for the use of the United States, 
cmd also the streets, shall remain and be for the use of the 
United States; and all the lots and parcels, which have 
been or shall be sold to raise money as a donation as 
aforesaid, shall remain and be to the purchasers, accord¬ 
ing to the terms and conditions of their respective pur¬ 
chase * * *. 

And be it enacted, That the Com m issioners aforesaid 
for the time being, or any two of them, shall from time to 
time, until Congress shall exercise the jurisdiction and 
government within the said Territory, have power to li¬ 
cense the building of wharves in the waters of the Potomac 
and the Eastern Branch, adjoining the said city, of the 
materials in the manner and of the extent they may judge 
durable, convenient, and agreeing with the general order; 
but no license shall be granted to one to build a wharf 
before the land of another, nor shall any wharf be built 
in the waters without license as aforesaid; and if any 
wharf shall be built without such license, or 'different there¬ 
from, the same is hereby declared a common nuisance. • • • 

(b) Defendants object to Paragraph 3 (a) as an incor¬ 
rect statement of law and not a statement of fact; and that 
material sections have been left out. The Defendants ad¬ 
mit that the quotation is correct. 

4. (2) (a) Plaintiff asserts that by Act of Congress 
approved July 16, 1790 (1 Stat. 130, Ch. 28; D. C. Code, 
P. XXXI) as amended by the Act of Congress approved 
March 3,1791 (1 Stat. 214, Ch. 17; D. C. Code, P. XXXII) 
the President was authorized to appoint three Commis- 
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sioners to locate, to survey, and by proper metes and 
bounds to define and limit a district for the national capitol 
on the Potomac River, subject to the direction of the 
1224 President and according to such plans as the Presi¬ 
dent might approve; that the first-mentioned Act 
provided that Congress accepted the cession of the terri¬ 
tory now constituting the District of Columbia; that the 
Proclamation of January 24, 1791 and March 30, 1791 
(D. C. Code, P. XXXIII), by the President fixed the boun¬ 
daries of said District; that the President did appoint Com¬ 
missioners, who, with their successors, located and laid out 
the City of Washington. 

(b) Defendants object to Paragraph 4 (a) on the 
ground that it is a statement of law and therefore im¬ 
proper in a statement of fact. Defendants do not concede 
that the paragraph is a correct statement. 

(c) Plaintiff contends that only the Commissioners, 
under direction and subject to the approval of the Presi¬ 
dent, were authorized to locate and lay out the City of 
Washington, and to dispose of lands therein and that the 
United States is not bound by acts of “ other officials and 
Federal employees”. 

5. (4) (a) Plaintiff asserts that the foregoing Acts 
of the Legislature of Maryland were supplemented by addi¬ 
tional Maryland Acts (Md. Laws, 1792, Ch. 49 and 1793, 
Ch. 58; D. C. Code, P. XXXI) providing for the division, 
allotment and recording of deeds and conveyances of lands 
in the District of Columbia. 

(b) Defendants object that Paragraph 5 (a) is a state¬ 
ment of law and not proper in a statement of fact. De¬ 
fendants concede that the paragraph is correct as far as 
it goes, but that there are other pertinent statutes that 
should be inserted if this is to be a statement both of law 
and fact. 

6. (17) (3) (a) Defendants and plaintiff agree that on 
March 13, 1791, an agreement between the Commissioners 
and the proprietors of farm and acreage lands was signed 
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whereby the farm and acreage lands were to be conveyed 
to trustees. June 28, 1791, conveyances of the farm lands 
and acreage were made to Beall & Gantt, Trustees, in 
trust:— 

1225 “That all the said lands hereby bargained and 
sold or such part thereof as may be thought neces¬ 
sary or proper to be laid out together with lands within 
the said limits for a Federal City, with such streets, 
squares, parcels and lots as the President of the United 
States for the time being shall approve 
The trust also provided that the trustees should convey 
to the Commissioners all streets and such of the squares, 
parcels and lot as the President should deem “proper” for 
the use of the United States, and also provided:— 

“that as to the residue of the said lots, into which the 
said lands hereby bargained and sold shall have been laid 
off and divided, that a fair and equal division shall be 
made.” (Belt’s Ex. A. H. 42 R. 604.) 

(b) This paragraph is agreed to subject to the right 
of plaintiff and defendants to argue or use all of the 
provisions of the above mentioned deed in trust as a sub¬ 
stitute for the quoted excerpts. 

7. (18) (4) (a) Defendants assert that owners of the 
valuable lots in Carrollsburg would not agree to convey 
their land to the trustees upon the terms set out above. 
They insisted that one-half of the area they conveyed to 
the trustees be reconveyed to them, streets having already 
been dedicated; and that the new lots be in like situation 
or that other lands within the Federal City be agreed 
upon between the proprietors and the Commissioners or 
that just compensation in money be paid. Negotiations were 
carried on between the Commissioners and the proprietors 
for more than two years until April 10,1793, the Commis¬ 
sioners threatened condemnation proceedings. 

(b) Plaintiff objects to Paragraph 7 (a) as immaterial, 
incompetent, argumentative, and unwarranted assumptions 
and conclusions of defendants’ counsel. Plaintiff concedes 
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the facts set forth in Paragraph 9 with which defendants 
agree. 

8. (23) (9) (a) Defendants assert that because the Car- 
rollsburg owners insisted upon receiving back one half of 
the quantity conveyed or just compensation in money, 

the Commissioners directed Dermott to lay out new 
1226 squares along the Anacostia River between Water 
Street and the channel and pursuant to these direc¬ 
tions he laid out Square E, of 664 to include a stretch of 
marsh land between the fast land and the channel. 

(b) Plaintiff admits that the Commissioners directed 
James R. Dermott, District Surveyor, to lay out squares 
along the Eastern Branch. 

9. (5) (a) Plaintiff asserts that on March 30, 1791 
and thereafter, certain owners of lots in the Town of 
Carrollsburg entered into an agreement providing in part 
as follows: 

1 ‘ We, the subscribers holding or entitled to lots in Car- 
rollsburgh, agree with each other and with the President 
of the United States that the lots and land we hold or 
are entitled to in Carrollsburgh shall be subject to be laid 
out at the pleasure of the President as part of the Federal 
City, and that we will receive one half the quantity of our 
respective lots as near their present situation as may agree 
with the new plan, * • 

(b) Plaintiff and defendants agree that owners of all 
lots in the Town of Carrollsburg executed and delivered to 
Trustees appointed for the purpose of conveyances or 
deeds in trust of their lands upon conditions in part as 
follows: 

<<•••• aU the said lots • • • be laid out together 
with the other lands designated for that purpose, for a 
Federal City, with such streets, squares, parcels and lots 
as the President of the United States for the time being, 
hath approved or shall approve, • • • all the said streets 
and such of the said squares, parcels and lots as the Presi¬ 
dent shall deem proper, for the use of the United States, 
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and that one-half of the quantity of the said lots, pieces 
and parcels hereby bargained and sold shall be assigned 
and conveyed as near to the old situations as may be to 
him the said Denton Jacques in fee simple, so that each 
respective former proprietor shall have made up to him 
one-half of his former quantity in as good a situation, but 
if from appropriations for the use of the United States 
one-half the quantity cannot be assigned to any former 
proprietor in like situation, then shall there be satisfac¬ 
tion made him in ground within the Federal City by con¬ 
sent and agreement between him and the Commissioners. ,, 

(c) All parties agree that plaintiff and defendants shall 
have the right to argue or prove an entire agreement and 
an entire deed in trust from one of the owners of lots 
in Carrollsburg, a portion of one of which is quoted 
above. 

1227 10. (6) (a) Plaintiff and defendants agree that 

the entire title to the lands involved in this action 
with all appurtenant rights vested in the Trustees desig¬ 
nated in the aforementioned deeds in trust and in the Com¬ 
missioners appointed by the President pursuant to the Act 
of Congress of July 16, 1790 for the purpose of laying out 
the City of Washington and for the division and disposi¬ 
tion of lots therein in accordance with the terms, provisions 
and intent of the pertinent statutes, agreements, deeds in 
trust, and conveyances. 

11. (7) (a) Plaintiff asserts that in conformity with 
the foregoing statutes, agreements, conveyances or deeds 
in trust and proclamations, the lands involved in this 
action (and all other land in the City of Washington) were 
officially surveyed, mapped and platted into squares and 
lots, streets, public reservations, and so forth, in accord¬ 
ance with plans approved by the President; that Square 
No. 664, as officially surveyed, mapped, platted, and re¬ 
corded, was bounded (a) on the North, by S Street, S. W., 
(b) on the West, by y 2 Street, Southwest, (c) on the South, 
by T Street, S. W., and (d) on the East, by Water Street, 





68 


Southwest and that said square was divided into eight lots 
numbered consecutively from No. 1 to No. 8; that Square 
East of 664, as officially surveyed, mapped, platted and 
recorded, was bounded (a) on the North, by S Street, S. W., 
(b) on the West, by Water Street, Southwest, (c) on the 
South, by T Street, Southwest; and (d) on the East, by 
the Eastern Branch and said square was divided into eight 
lots numbered from No. 1 to No. 8 to correspond with lots 
in Square No. 664. 

(b) Defendants object to Paragraph 11 (a) on the 
ground that the statement of the boundaries of Square 
No. 664 is immaterial and that the statement is incomplete 
in that there is no statement of what part of the Eastern 
Branch forms the Easterly boundary of Square East of 
664. 

Defendants agree that Paragraph 11 (a) is correct as 
far as it goes and assert that the portion of the Eastern 
Branch which bounds Square East of 664 is the channel, 
if that should be material in this case. 

1228 (c) Defendants assert that if what happened in 

Square 664 be considered material by the Court, 
the following facts should be considered in connection 
therewith:— 

The Carrollsburg lots for which the eight lots in Square 
664 in Square E. of 664 were exchanged were considerably 
deeper than the new lots in Square 664 and when Water 
Street was laid out it cut across the Carrollsburg lots 
leaving a considerable part of each lot landward of Water 
Street and a part of each lot riverward of Water Street. 
Consequently, in dividing the lots so as to give the pro¬ 
prietors land “in as good as the old situation” it was natu¬ 
ral to give each of the proprietors of the Carrollsburg lots 
a lot in Square 664 and the corresponding lot in Square 
E. of 664. 

12. (8) (a) Plaintiff asserts that at the time of the 
laying out of the City of Washington and at the time of 
the official platting, mapping and planning thereof, and at 
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the time of the allotment of lots in Square No. 664 and 
East of 664, as hereinafter set forth, the ordinary high 
water mark of the Eastern Branch bounding Square East 
of 664 and adjacent streets was located as shown upon the 
plan prepared by James Dermott, official surveyor of the 
District of Columbia, and that the location of said line as 
shown by said Dermott Plan is as shown by the Plat of 
Survey of Square East of 664, dated June 14, 1946 pre¬ 
pared by T. F. Healy, Surveyor of the District of Co- 
lurmbia and filed in this action on June 17, 1946 as Plain¬ 
tiff’s Exhibit No. 5 attached to the memorandum of plain¬ 
tiff in opposition to motion for summary judgment. 

(b) Defendants deny the foregoing paragraph. They 
say that Plaintiff’s Exhibit No. 5 is not a correct repro¬ 
duction of the portion of the Dermott plan included in 
the Plat of Survey. 

13. (10) (a) Plaintiff asserts that in conformity with 
the foregoing Acts of Congress and of the Legislature of 
Maryland, agreements, conveyances or deeds in trust, proc¬ 
lamations and the foregoing surveying, mapping and plan¬ 
ning of the City of Washington the entire title to the bed 

of the Eastern Branch below the ordinary high water 
1229 lines thereof as located at the time of said laying out 
and planning of the City of Washington, vested in 
the United States and that said title is now vested in the 
United States of America. 

(b) Defendants deny the foregoing paragraph but con¬ 
cede that whatever title the State of Maryland had in the 
Eastern Branc h below the or dinary high water lines vested 
in thfi. United States. - 

14. (a) Defendants and plaintiffs agree that at a ses¬ 
sion of the Assembly of Maryland, begun June 28, 1699, 
and ending the 22nd day of July, following, a law was en¬ 
acted providing in part as follows: 

An Act Ascertaining the Bounds of Land. 

Whereas att the first takeing up of Lands in this Prov¬ 
ince, Necessity Constreined his Lordship to Commissionate 
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such persons to be Surveyors as was but very meanly 
Skilful in the Art of Surveying and for the Windings 
Courses and Turnings of the Sevrall Rivers Rivelettes 
Creeks and Coves many times by these Branches folding 
one in Another were unknown to the Surveyors nor for 
fear of the Indian Enemy then numerous and Strong dar’st 
they freely Stay on Shore to Examine the Windings and 
Courses aforesd but marking some Trees by the side of 
such Rivers Creeks &c. did without further Troubles pro¬ 
scribe Certin Bounds and Courses to the Severall Tracts 
by them Surveyed or Intended to be Surveyed and the 
said Bounds are Generally Expressed in such uncertain 
terms and being many times Contradictions and inconsist¬ 
ent in themselves whereby it Comes to pass that at this 
time is very uncertain and many Chargeable and Tedious 
Suites in Law happen about such Bounds which are most 
times (as it were) by the favour & Inclinations of Jurors 
Arbitrarily determined differing ways in Parallel Cases 
To prevent which for the future and that Judgment may go 
more direct and that Neighbours may more Certeinly know 
their Bounds and avoyd Trespassing upon one another and 
for the more generall Ascerteining the meets and Limits 
of every Particular mans Land then can be no better way 
then by a Law to put one Certein. Interpretation upon 
such Contradictory Expressions observed to be in Ancient 
Certificates and by demonstrating one Example of each In¬ 
terpretation in a fair Parchmt to be to this Act Annexed as 
Part of the said Act wherefore the Delegates and Repre¬ 
sentatives of the City of St Marys & of the Several and 
respective Countys of this Province humbly Pray that it 
may be Enacted And be it Enacted by the Kings most 
Excellt Maty by and with the Advice and Consent of 
this Present Generali Assembly and the Authority of the 
same • • • 

1230 If a Tract of Land be described to lye on a 
Certein side of a River Creek Branch with a Stream 
or Cove and at Last by Generali Bounds is described to 
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be bounded by the said Biver Creek &c and the first Line 
is drawn from the Biver Creek &c. into the Woods and 
from the Biver &c. And there are other Courses pre¬ 
scribed And att Last Come to the Biver &c. Yett if any 
of the former Courses Come to the Biver Branch or Cove 
the Courses shall there Determine and thence by the Water 
be bounded and shall not pass over, but the Owner shall 
be Content with what Land is between such Lines and the 
water be it never so little and apply himselfe (if he 
please) to his Lordshipps favour for the benefitt of his 
Warrant as in the twelfth Example. If a Tract of Land 
be described to begin att a Certein Tree and to run a 
Certein Course Expressing no Certein Number of Perches 
till it Intersect another Tract of Land which Course goes 
Clear from such Lands and no Determinate number of 
Perches to Limitt the Lines, ’tis a Voyd Survey and shall 
be Deemed to include nothing by one part of one side & 
an other Part of an other side of a Biver Creek Branch 
or Cove &c If a Tract of Land begin att a Certain Markt 
Tree running to the head of a Branch Creek or Cove it 
shall be Determined as aforesaid is described in such like 
Cases • * * 

And be it Enacted &c. That if any man hold Land by a 
Biver or Creek Side Yet so as there lies Marsh betwixt the 
firme Land and the Biver such adjacent Marsh shall not 
be taken up or being allready taken up by any other shall 
not be held but such Adjacent Marsh shall be Deemed & 
adjudged Absolutely to belong to the Land to which it is 
Adjacent and be bounded by the same Courses drawn 
from the firm Land into such Biver or Creek as the firme 
Land is bounded by, Except in Somersett County and upon 
Delaware and the Ocean. (Belt B. 588, 594-596) 

(b) Plaintiff agrees that said act was enacted but 
denies its application to the present case; that defendants 
make no assertion that any of the land herein involved is 
or was marsh land or that they or their predecessors in 
title claim or can claim any right, title or interest in and 
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oy virtue of the said statute. Plaintiff asserts that the 
title, if any, of defendants is derived from patents and 
grants issued after the repeal of the said statute, that 
said statute was repealed on or before the 15th day of 
April, 1707. 

15. (11) (a) Plaintiff asserts that at the time of the 
laying out of the City of Washington and of the official 
surveying, mapping and planning thereof, and at the time 
of the allotment of lots in Squares No. 664 and East of 
664, as hereinabove set forth, South Capitol Street and S 
Street South were streets terminating in the waters of the 

Eastern Branch. 

1231 (b) Defendants neither admit nor deny the state¬ 

ment as to the termination of S Street, South. De¬ 
fendants assert that at the time of laying out of the City 
of Washington, South Capitol Street terminated at the 
North line of S Street, South. 

16. (24) (10) (a) Defendants and plaintiff agree that 
Square East of 664 is bounded on the North by S Street, 
South, and that the Dermott Map shows the North and 
South lines of Square East of 664 extending for irregular 
distances past the line of South Capitol Street if that line 
be extended south past Square East of 664. In 1906, two 
surveys dated April 19,1906 of the District Surveyor show 
the Northern line of Lot 8, Square East of 664, extending 
East past the West line of South Capitol Street if extended 
to the south past Square East of 664. Another survey 
dated June 28, 1906 shows the North and South lines of 
Lots 6, 7 and 8 extending past the bulkhead line estab¬ 
lished by the Secretary of War. The Surveyor for the 
District of Columbia wrote and signed the following state¬ 
ment on one of said surveys: 

‘ 1 South Capitol Street does not extend below S Street 
as shown on the authentic maps of this office. 

W. P. Richards 
Surveyor, D. C.” 

(b) Plaintiff objects for the reason that the Surveyor 
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is without authority to take any action affecting the right, 
title and interest of the United States in and to the lands 
herein involved and without authority to obligate or bind 
the government. 

17. (25) (11) (a) Defendants and plaintiff agree that 
there was in the year 1790 and has been since then fast 
land in Square E of 664 between Water Street and the 
Eastern Branch. 

(b) Defendants assert that the fast land above men¬ 
tioned extended across the full width of each of the lots 
in Square E. of 664. 

1232 18. (9) (a) Plaintiff and defendants agree that 

in conformity with the Acts of Congress and of the 
Legislature of Maryland, agreements, conveyances or deeds 
in trust, proclamations and the surveying, mapping and 
planning of the City of Washington, and during the years 
1793 and 1794, the lots in Square No. 664 were divided 
between the former proprietors of lots in the Town of 
Carrollsburg and the United States, as follows: Lots No. 
1, 2, 3, 6, 7 and 8 to the former proprietors and Lots 
No. 4 and 5 to the United States and that corresponding 
numbered lots in Square East of 664 were similarly di¬ 
vided and allotted to the same allottees, that whatever 
right, title and interest in and to lots in Square East of 
664, if any, was acquired by said allottees by said allot¬ 
ment has become vested in defendants herein. 

(b) Plaintiff asserts that the said lots in Square East 
of 664 were allotted as water lots or privileges appendant 
to each full lot acquired by the allottees of lots in Square 
No. 664 and that the right, title and interest of the defend¬ 
ants herein is limited to the right, title, and interest ac¬ 
quired by said allottees. 

(c) Defendants assert that the lots in Square E. of 
664 were independent lots with riparian rights appurtenant 
to them and assert that defendants herein have acquired in 
other ways than by the allotment, rights, titles and inter¬ 
ests which may be additional to the right, title and interest 
of said allottees. 
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19. (27) (13) (a) Defendants and p l ai n tiff agree that 
Lots 4 and 5 Square No. 664 and Lots 4 and 5 Square East 
of 664 were sold by the Commissioners in the same trans¬ 
action. 

(b) Defendants assert that in the chains of title before 
the present suit was filed are tax sales and tax deeds from 
the District of Columbia, adverse possession decrees, wills 
and conveyances. Those Conveyances described the prop¬ 
erty by lot and square number or described the lots as 
extending between the East and West lot lines East to 
the channel of the Anacostia River. 

1233 20. (19) (5) (a) Defendants and plaintiff agree 

that in the division between the United States and 
the Carrollsburg lot owners, Lots 1, 2, 3, 6, 7 and 8, in 
Square E. of 664, were allotted to the Carrollsburg lot 
owners of Lots 19, 20, 21, 22, 23 and 25 in Carrollsburg. 
Lots 4 and 5 were allotted to the United'States. (Defend¬ 
ants’ exhibits attached to Judge Gulledge’s affidavit). 

(b) Defendants assert that all of these Carrolsburg 
lots were waterfront lots with riparian rights and ex¬ 
tended past the shore line into the Eastern Branch. Water¬ 
front lots were sold by the front foot and brought many 
times more than the inland lots. 

(c) Plaintiff admits that Lots 1 to 8, inclusive, Square 
E. of 664, fronted on Water Street and extended back to 
the Eastern Branch and that said lots fronted on the 
Eastern Branch. 

21. (20) (6) (a) Defendants assert that the certificates 
of allotment of the United States Commissioners conveyed 
the lots to defendants’ progenitors in title by lot and 
square number with riparian rights. The official Survey¬ 
or’s returns made for the United States Commissioners 
laid out Square E. of 664 as bounded to the Eastward by 
the Anacostia River and laid out the lots in the Square as 
extending by East and West lines to the channel of the 
river. 
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(b) Plaintiff objects to the second sentence of Para¬ 
graph 21 (a) on the grounds that it is immaterial and 
incompetent, and an unwarranted assumption and con¬ 
clusion of defendants’ counsel; that the acts of surveyors 
employed by the Commissioners cannot affect the title of 
the United States or bind the United States; and that the 
said surveyors were without authority to take any action 
binding upon or affecting the title of the United States. 

22. (21) (7) (a) Defendants assert that Major L’En¬ 
fant’s and Major Ellicott’s plans of the City, the first to 
be made, were incomplete and unapproved. Both of those 
plans showed a binding street on the water front of the 

Potomac and Anacostia Rivers and both were made 
1234 prior to the agreement between the Commissioners 
and the lot owners in Carrollsburg. The Dermott 
plan shows a binding water street separating the fast 
land on the Potomac from the river but it does not show 
. a binding street along the Anacostia River. On the con¬ 
trary, it shows Water Street as located on the landward 
side of certain squares, and one of these squares is E. of 
664. The purpose of the Commissioners to reserve the 
riparian rights in the River to the public was abandoned 
in relation to the portion of the City bounding on the 
Anacostia. 

(b) Plaintiff admits that the L’Enfant and Ellicott 
plans were incomplete and were not the final approved 
plans of the City of Washington. Plaintiff asserts that 
said plans, with the Dermott Plan, are official plans pre¬ 
pared for and under the direction of the President and 
the Commissioners and that all three plans show a bind¬ 
ing street on the water front of both the Potomac River 
and the Eastern Branch. Plaintiff asserts that agreements 
between some of the lot owners in Carrollsburgh to whom 
lots in Square E. of 664 were allotted were made prior 
to both the L’Enfant and Ellicott Plans. 

23. (22) (8) (a) Defendants assert that James R. Der¬ 
mott, Surveyor, in a report to the Commissioners made 
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on February 28,1799 communicated the following as alter¬ 
ations made after the Ellicott plan had been published, 
having respect to the exercise of wharfing privileges: 

“In running a water street on the southeast of Car- 
rollsburgh on the bank and establishing the right of wharf¬ 
ing to be governed by the parallel (or east and west 
streets to the channel). This latter part is not considered 
as a difference, but an establishment of right, to regulate 
the privilege by at all times. This was done in order to 
accommodate the original proprietors of lots in that town 
already established by law. Without this there was no 
mode known at the time to do it. Similar regulations had 
taken place through the rest of the city, of which the re¬ 
turns of the surveyors in the office can testify. The whole 
of this met the approbation of the Commissioners under 
the regulations of the 10th of April, 1793.” Morris v. 
United States, 174 U. S. 315 

24. (12) (a) Plaintiff asserts that on February 27, 
1801, Congress enacted the Organic Act of the District of 
Columbia (2 Stat. 103 Ch. 15; D. C. Code, P. XXXIII); 
that by Act of Congress approved May 1, 1802 (2 Stat. 

175, Ch. 41) the office of Commissioners appointed 
1235 by the President pursuant to the Act of Congress 
approved July 16,1790 (1 Stat. 130, Ch. 28; D. C. Code. P. 
XXXII) was abolished and all powers and duties of said 
Commissioners were transferred to a Superintendent ap¬ 
pointed by and under the direction of the President; that 
by Act of Congress approved May 3, 1802 (2 Stat. 195, 
Ch. 53; D. C. Code P. XXXIV) the City of Washington 
was incorporated and all corporate and municipal powers 
were vested in a Mayor and City Council, which powers 
were supplemented by Act of Congress approved February 
24, 1804 (2 Stat 254, Ch. 14); that by Act of Congress 
approved May 4, 1812, (2 Stat. 721, Ch. 75; D. C. Code, P. 
XXXV), all corporate powers were vested in a Mayor, 
Board of Aldermen, and City Council. By Act of Con¬ 
gress approved May 15, 1820 (3 Stat. 593, Ch. 104; D. C. 
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Code, P. XXXIX) the city government was reorganized. 

(b) Defendants object to Paragraph 24 (a) as a state¬ 
ment of law and, therefore, improper in a statement of 
fact. They further object on the grounds that these regu¬ 
latory acts could not affect title and are therefore im¬ 
material. 

25. (13) (a) Plaintiff and defendants agree that pur¬ 
suant to authority conferred by Act of the Legislature of 
Maryland of December 19, 1791, the Commissioners did 
issue on July 20, 1795 Building Regulation No. 4 (Webb’s 
Digest, Pgs. 423-4) providing in part as follows: 

That all the proprietors of water lots are permitted to 
wharf and build as far out into the river Potomac and the 
Eastern Branch as they think convenient and proper, not 
injuring or interrupting the channels of navigation of the 
said waters, leaving a space wherever the general plan of 
the street in the city requires it, of equal breadth with 
those streets; which if made by an individual holding the 
adjacent property, shall be subject to his separate occupa¬ 
tion and use until the public shall reimburse the expense 
of making such street, and where no street or streets inter¬ 
sect said wharf to leave a space of sixty feet for a street 
at the termination of every three hundred feet of made 
ground; the buildings on said wharves or made ground to 
be subject to the general regulations for buildings in the 
City of Washington, as declared by the President, * * *. 

(b) Plaintiff asserts that by Acts of the City Council 
of July 29, 1819 and January 8, 1831 (Acts, 17th Council, 
Ch. 7 and Acts, 28th Council, Ch. 84) and subsequent 

acts, regulations and ordinances of Congress and 
1236 the governing authority of the District of Columbia 
it is provided that no wharf, pier or landing shall 
be built without prior permission of such governing 
authority and without prior approval of plans for such 
construction. 

(c) Defendants neither admit nor deny the truth or 
correctness of Paragraph 25 (b), but require strict proof 
thereof. 
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26. (14) (a) Plaintiff asserts that the land between the 
ordinary high water mark as located in the year 1794 and 
the ordinary high water mark at the present time is arti¬ 
ficial fill made by the defendants herein, their tenants, and 
their predecessors in title either without ilcense, per¬ 
mission or authority or with license or permission granted 
only upon condition that such licensed or permissive fill¬ 
ing should be without prejudice to the right, title and in¬ 
terest of the United States and the District of Columbia 
and upon condition that no claim shall be asserted by 
defendants for compensation for such artificial fill; the 
said artificial fill was made by defendants and their prede¬ 
cessors in title with full knowledge of the right, title, and 
interest of the United States and the District of Columbia 
in and to the lands herein involved and in recognition of 
said right, title, and interest. 

(b) Defendants deny the foregoing statements in Para¬ 
graph 26 (a). 

27. (29) (15) (a) Defendants assert that defendants 
and their predecessors in title have been in possession of 
the lots in Square E. of 664 since the original allotments 
and sale by the United States Commissioners. They sub¬ 
stantially improved the Square, relying on their title, prior 
to any claim to title thereto by plaintiff. The improve¬ 
ments made included brick and frame dwellings and other 
buildings, fences and a pier and wharf extending out to 
deep water in the river. None of the improvements im¬ 
pede or threaten to impede navigation in the Anacostia 
River. The pier and wharf dos not violate the wharfing 
act of 1795 of the Commissioners. The Secretary of War 
has established a bulkhead line in the river beyond which 
solid fill is prohibited. No solid ground in the Square 
extends past this bulkhead line. He has also established 
a pierhead line past which wharves built on piles are 
prohibited. The wharf does not extend past this pier¬ 
head line. 

1237 (b) Plaintiff admits that the Secretary of War 
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has established a bulkhead line in the river beyond 
which solid fill is prohibited and has also established a 
pierhead line past which wharves built on piles are pro¬ 
hibited and that no wharf in the lands herein involved ex¬ 
tends beyond this pierhead line. 

28. (28) (14) (a) Defendants assert that the lots in 
Square East of 664 have been assessed in the names of the 
respective defendants and their predecessors in title con¬ 
tinuously since the original allotments and sale by the 
United States Commissioners, and since then taxes have 
continuously been levied and paid, in accordance with such 
assessments, by the respective defendants and their prede¬ 
cessors in title. Such taxes were levied on a front foot 
basis until some time after this suit was filed when a 
change was made to a square foot basis. 

(b) Plaintiff will admit the assessment, levying and 
payment of taxes as shown by the official records of the 
Tax Collectors and Assessors’ Office of the District of 
Columbia, or copies of such records reserving, however, 
all objections to such evidence or the effect thereof. 

29. (30) (16) (a) Defendants assert that this action 
was brought to invalidate titles which had been unques¬ 
tioned for more than one hundred years. During the time 
from the allotments and sale by the United States Com¬ 
missioners and the filing of the present suit, about one 
hundred and twenty years, titles have been reported good 
of record in the predecessors in title of defendants and 
they have sold and transferred the same to innocent pur¬ 
chasers for value who were also predecessors in title of 
defendants. 

30. (26) (12) (a) Defendants and plaintiff agree that 
Square East of 664 is across T Street from Square No. 
666, the title to which was involved in the case of U. S. 
v. Belt, et al. 

31. (15) (a) Plaintiff and defendants agree that the 
defendant, the Smoot Sand and Gravel Company is in 
possession of the portion of the land which is the subject 

matter of this action designated as S Street, South, 
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1238 under and by virtue of several leases the last of 
which was entered into by said company with the 
Board of Commissioners of the District of Columbia on 
August 20,1940, which lease is now in full force and effect. 

Defendants assert that such possession is also under and 
by virtue of several leases with Lottie May Martin as 
owner of Lot 8 the last of which is in full force and effect. 

(b) Defendants concede that the fee simple title to S 
Street, South, is vested in the United States but reserve 
the right to claim just compensation for said street in the 
event that the issue of just compensation is an issue in 
the case and defendants assert a right to occupy a portion 
of said street until just compensation be made. 

32. All parties shall have the right to interpose any 
further objections they see fit to any of the statements they 
do not concede and to argue any further grounds they see 
fit for those objections. 

Robert R. MacLeod 
Robert R. MacLeod 
Attorney for Plaintiff 
Daniel Partridge III 
Daniel Partridge III 
Milton D. Campbell 
Milton D. Campbell 
Attorneys for Defendants 
• • • • 


1239 Filed Nov 22 1946 Charles E. Stewart, Clerk 

Principles of Law 

Agreed Upon by All Parties 

I. In the division by the United States Commissioners 
of land formerly in Carrollsburg persons who received 
lots binding the high water lines of the Anacostia River 
were entitled to riparian rights appurtenant thereto. 

II. Allotments by the Commissioners of lots in Square 
E. of 664 vested in the allottees and their successors in 
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interest the lands extending from the Easterly side of 
Water Street to the high water mark of the Eastern 
Branch at the time of said allotments. 

III. Public and private owners of lands bounded by 
the Eastern Branch are riparian owners and, as such, are 
vested with riparian rights. 

IV. The presumption is that the Commissioners of the 
United States acted lawfully in making allotments and con¬ 
veyances, provided the Commissioners acted within the 

scope of their authority. 

1240 Principles of Law Believed, by All Parties to 
Be Most Critical to the Determination of 
the Case as to Which There Is 
Disagreement 

Asserted By Plaintiff 

P I. By virtue of the Acts of Cession of the Legisla¬ 
ture of Maryland and the acceptance of the cession by 
Congress, the United States became vested with full con¬ 
trol of and the fee simple title absolute to the Eastern 
Branch and all subjacent soil thereunder below the ordi¬ 
nary high water lines. * 

P II. By virtue of the Acts of Congress and the Legis¬ 
lature of Maryland, the conveyances by the owners of land 
prior to the laying out of the City, the laying out and 
planning of the City by the Commissioners under the 
direction and with the approval of the President, the fee 
simple title absolute in and to all streets in the City of 
Washington became vested in the United States. 

P III. Title of the United States can be divested 
only by express authority of Congress and any attempted 
conveyance, grant, or patent without such express author¬ 
ity is void. 

P TV. The Commissioners appointed by the President 
under Act of Congress of July 16, 1790 (1 Stat. 130) had 
no authority to convey lands below the ordinary high 
water lines of the Eastern Branch nor to convey any right, 
title or interest in or to South Capital and S Streets. 



82 


P V. The right, title, and interest of the defendants 
is limited to the extent of the right, title, and interest 
acquired by the original allotees. 

1241 P VI. Eiparian rights including the rights of 
accretion and reliction and subject to erosion accrue 

equally to public and private lands and to both longitudinal 
and water termini streets. 

P VII. Any right of a riparian owner to wharf into 
deep water, or to make improvements or fill in below ordi¬ 
nary high water mark can be derived only from a grant or 
permission of the sovereign. 

P VULL. Where a riparian owner artificially fills sub¬ 
merged land below the ordinary high water mark, the title 
of the sovereign is not divested or transferred to the 
riparian owner. 

P IX. Under the Act of Congress approved April 27, 
1912, the Court is required to ascertain the value of any 
right, title, interest or claim adverse to the United States, 
exclusive of the value of any improvement made with 
knowledge of the right, title, and interest of the United 
States and the District of Columbia or made under license 
or permission of the United States or the District of 
Columbia. 

P X Neither passage of time, nor adverse possession, 
nor the assessment, levying, payment, or collection of taxes 
and assessments, nor unauthorized acts of government 
officials and employees, nor omissions or failure to act of 
government officials and employees, nor any kind or char¬ 
acter of use of lands owned by the United States can 
divest the title of the United States, nor constitute an 
admission or create an estoppel against the United States. 

P XL The legal effect of the final allotments by the 
Commissioners, with the approval of the President, 

1242 cannot be modified or controlled by proof of prelimi¬ 
nary negotiations or agreements, nor by the acts or 

opinions of unauthorized government officials and employ¬ 
ees, unless a clear mistake be established. 
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P XU. The allotment or conveyance of lands herein in¬ 
volved by the Commissioners by lot or square numbers or 
with reference to an official plat or plan incorporates in 
such allotment or conveyance such plat or plan which is 
controlling as to the extent of the lands conveyed. 

Asserted by Defendants 

D I (a). Lord Baltimore, under the Charter of 1635 
from Charles I, and thereafter the State of Maryland, 
could transfer to private individuals land underlying the 
navigable rivers in the state, subject to the public right 
of fishing and navigation in and of any waters over the 
land. 

D I (b). Allotments by the Commissioner of lots in 
Square E. of 664 not only vested in the allottees and their 
successors in interest lands extending from the Easterly 
side of Water Street to the high water mark of the Eastern 
Branch at the time of said allotments, but also vested in 
the allottees and their successors in interest lands extend¬ 
ing from the high water mark of the Eastern Branch at the 
time of said allotments to the Channel, subject to the public 
right of fishing and navigation in and of any waters over 
the land. 

D IL The United States got title to its part of the land 
embraced within the area of the District of Columbia by 
virtue of conveyances made by the former owners and not 
by cession from Maryland. 

D HI. Such riparian rights include the right to access 
to the navigable part of the river, with the right to 
1243 make a landing, wharf or pier, subject to such gen¬ 
eral rules and regulations as the State may make for 
the protection of the public. 

D IV. A riparian owner who makes a landing, wharf 
or pier below the high water mark in aid of his right of 
access to the channel, in a manner which .is not prohibited 
by the State, acquires ownership of such landing, wharf or 
pier. 



84 


D V. When such landing, wharf or pier was not made 
in violation of any regulation of navigation the question of 
the technical nature and extent of such ownership is not 
important. 

D VI. The Government, when applying for relief in a 
court of equity, is as much bound to do equity as a private 
litigant. 

D VII. When parties have received land by allotment 
from the United States Commissioners appointed to lay 
out, divide and allot land in the District of Columbia, and 
over one hundred years have elapsed without calling into 
question the legality of the allotments, and in the mean¬ 
time taxes have been paid on the property, and in some 
instances improvements have been made, the burden is on 
the Government to establish an attack on the title to the 
property by clear and convincing evidence. 

D VHI. It is a rebuttable presumption that a grantee 
under a deed was seized and in possession of land granted 
until the land was transferred by him. 

D IX. Riparian owners of land bordering on the Ana- 
costia River have the right to fill to the bulkhead line estab¬ 
lished as a harbor line by the Secretary of War, 
1244 and have had that right since the bulkhead line was 
established. 

D X. The presumption is that the Commissioners of 
the United States acted within the scope of their authority 
in making allotments and conveyances. 

Robert R. MacLeod, 

Robert R. MacLeod, 
Attorney for Plaintiff 
Daniel Partridge, m, 
Daniel Partridge, HI, 
Milton D. Campbell, 

Milton D. Campbell, 
Attorneys for Defendants. 
• • • • 
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1245 Filed Nov 22 1946 Charles E. Stewart, Clerk 

Stipulation Regarding Use of Portions of 
Record in U. S. vs. Belt 

It is hereby stipulated and agreed by and between the 
plaintiff and defendants in the above entitled cause by 
their attorneys below named that the following portions of 
the record in U. S. vs. Belt, No. 8601, in the United States 
Court of Appeals for the District of Columbia, said record 
consisting of a printed 1 ‘transcript of record’* and an 
envelope designated as a “supplemental appendix” may 
be introduced in evidence in said cause without formal 
proof of the documents and plats; and without introducing 
the testimony identifying the documents and plats; subject 
to objection from either side for materiality:— 

Pages 

Belt Record 


1 . 

U. S. Exhibit 15 

Supplemental 

Appendix 

2 . 

” ” 55 

437-441, incl. 

3. 

” ” 56 

447 

4. 

” ” 83 

464 

5. 

” ” 84 

464 

6 . 

00 

466 

Pages 

Belt Record 

7. 

Defendant Belt’s Ex. 1 

Form of Carrollsburg deed 



in trust 

R. 524 et sq. 

8 . 

Defendant Belt’s Ex. 18 

298 

9. 

” ” ” 19 

299 

10 . 

” ” ” 20 

299-300, inch 

11 . 

” ” ” 21 

300-301, inch 

12 . 

” ” ” 22 

302 

13. 

” ” „ 23 

303 

14. 

n 11 ii 24 

303 & 304 

15. 

” ” ” 25 

304 & 305 
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16. 

>» 

tt 

” 26 

304 




26(a) 

305 

17. 

tt 

tt 

” 27 

306 

18. 

tf 

tt 

” 28 

307 

19. 

ft 

tt 

” 29 

307 

20 . 

tt 

tt 

” 30 

308 & 309 

21 . 

tt 

tt 

” 31 

310 

22 . 

tt 

tt 

” 32 

310 

23. 

tt 

tt 

” 33 

311 

24. 

tt 

tt 

” 44 

Supplemental 

Appendix 

25. 

tt 

tt 

” 49 

tt 

26. 

tt 

tt 

” A.H. 42 



Form of deed in 

trust for land 



outside of Carrollsburg or 



Hamburg 



603-7, incl. 

27. 

Defendant Belt’s Ex. A.H. 75 

612 

28. 

tt 

tt 

” ” 76 

614 

29. 

tt 

tt 

” ” 177 

618 & 619 





Pages 

Belt Record 

30. 

Defendant Belt’s 

Ex. 190 

620-622, incl. 


Robert R. MacLeod 


Attorneys for Plaintiff 
Daniel Partridge m 
Milton D. Campbell 
Attorneys for Defendants. 

Dated: November 21, 1946. 

• • • • 

1248 Filed Nov 22 1946 Charles E. Stewart, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action by the United States for the purpose 
of having determined the title to the land described in the 
complaint and to determine the nature and extent of all 
right, title and interest adverse to the title of the United 
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States and to have the valuation of such adverse right, title 
and interests determined. 

Attached to this report is a joint statement of facts 
showing such critical facts as are agreed upon and such 
as to which there is disagreement. Also, attached hereto 
is a joint statement of critical principles of law showing 
such as to which there is agreement and as to which there 
is disagreement 
STIPULATIONS: 

It is stipulated that said attached statements shall con¬ 
stitute a part of the Pretrial Report of this case as fully 
as if set forth herein, with the following reservations: 

1. Counsel for defendant shall furnish to counsel for 
the government, within two weeks, a statement of supple¬ 
mentary information in accordance with agreement at 
Pretrial. 

2. The government reserves the right to insist at the 
trial of the case that defendants ought not to be permitted 
to assert what the government considers to be inconsistent 
defenses in asserting title to property which was originally 
below the high water line. 

It is stipulated that all public records, documents on file 
with public officials or certified copies thereof may be re¬ 
ceived in evidence without formal proof subject to objec¬ 
tion as to relevancy or any other objection not going to 
their authenticity. 

It is stipulated that such portions of the record, in the 
case of the United States against Belt, No. 8601, late 
pending in the United States Court of Appeals for the 
Dist. of Col., as specifically set forth in a stipulation 
attached hereto may be received in evidence without for¬ 
mal proof subject to objection as to relevancy and such 
other objections as do not go to the authenticity 
thereof. 

1249 It is stipulated and agreed that counsel for de¬ 
fendants will show to counsel for the government, 
prior to trial, such maps, plats, plans and surveys pre- 
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pared by Mr. William J. Latimer or other surveyors show¬ 
ing the land here involved or quantities of fill and, also, 
such papers, documents and surveys relating to an applica¬ 
tion by Mr. Martin for a building or wharfing permit in 
the year 1906, as defendants may have. 

It is stipulated that an officer of the Real Estate and 
Columbia Title Insurance Co. may testify, without the 
production of such instruments, as to the contents of any 
instruments in the chain of title here involved without, 
however, any other expression of opinion as to the legal 
effect of such instruments. This agreement is without 
prejudice to the right of either party to produce or require 
the production of any such legal instruments so involved. 

• • • • 

Dated_, 19.. 

Pretrial Justice. 

REMARKS of. Pretrial Justice for consideration of 
Trial Justice: 

• • • • 

1250 Dated November 22, 1946 Jas. W. Morris 

Pretrial Justice. 

• • t • 

1258 Filed Jan 23 1948 Harry M. Hull, Clerk 
Filed as of Dec. 18, 1946 

Stipulation 

Come now the United States of America by its counsel 
and the defendants herein by their counsel and stipulate 
and agree that in the event it shall be the ruling of the 
court that the value or valuation of any right, title, interest 
or claim in and to the lands herein involved adverse to the 
United States is an issue in this case then the ascertain¬ 
ment of such value shall be deferred for a reasonable time 
after the final determination by the District Court of the 
other issues in this case. 
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f 


(s) Robert R. MacLeod 

Counsel for United States 
of America 

(s) Daniel Partridge III 

Counsel for Defendants 

Approved: 

Jas. W. Morris 
United States District Judge 
It is agreed by counsel hereto that the foregoing copy 
may be filed in lieu of the original stipulation. 

Robert R. MacLeod 
* Robert R. MacLeod 

Counsel for United States 
Daniel Partridge III 
Daniel Partridge, III 
Counsel for Defendants 
• • • • 

1259 Filed Dec 31 1946 Charles E. Stewart, Clerk 

Defendants’ Statement of Supplementary 
Information in Accordance with Agree¬ 
ment at Pretrial 

1 . 

Supplementing paragraph 3 (b) of the agreed statement 
of fact on file in the above entitled cause, defendants say 
as follows:— 

(c) The following is probably material in said cause:— 
L Sec. 3 of the Declaration of Rights of the Inhabitants 
of Maryland—D. C. Code, ’40 Edition, XXVI. 

II. Entire Act of 1788 authorizing cession from the 
State of Maryland. Code XXVm. (*) 

HI. The preamble and Sections 2, 3, 4, 5, 7, 9, 10 & 12 


(•) All references to the Code are to D. C. Code, 1940, 
Edition. 
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of Maryland of 1791 Ratifying Cession. Code XXV ill 
et seq. 

(d) Defendants say that paragraph 2 on page 3 of the 
statement of fact is correctly copied from an early edition 
of the Maryland laws. However, that paragraph 

1260 is not in accordance with the Code. See Sec. 5 on 
page 30. Defendants have compared Sec. 5 as set 

forth in the Code with the act as set forth in Kilty’s Laws 
of Maryland, and it agrees with the version of the act set 
forth in the Code. An original of Kilty’s Laws is in the 
Bar Association Library and recites the fact that its print¬ 
ing was officially authorized by the Legislature of Mary¬ 
land. Consequently, defendants believe and assert that 
the act as set forth in the copy is correct. 

2 . 

Supplementing paragraph 4 (b) of said statement of 
fact, defendants say as follows:— 

(d) The following is probably material in said cause:— 

l. Entire Act of 1790 of Congressional acceptance of 
Ceded Territory. Code XXXI et seq. 

II. Entire Maryland Act of 1792 Supplementary to 
Act of Cession. Code XXXI. 

m. Entire Maryland Act of 1793 Supplementary to 
Act of Cession, Ch. 58, Code XXXI. 

IV. Entire Proclamation of the President. Code 

xxxn. 

3. 

Supplementing paragraph 5 (b) of said statement of 
fact, defendants say as follows: 

The other pertinent statutes referred to by defendants 
in paragraph 5 (b) are the following— 

I. Section 1 of the Organic Act of 1801. Code 
XXXTTT 

1261 H. Sections 7 & 10 of the Act of 1802 Incorporat¬ 
ing the City of Washington. Code XXX V. 

IH. Section 8 of the Act of 1812 amending the Char¬ 
ter of Washington. Code XXX V11. 


91 


IV. Section 8 of the Act of 1848 reorganizing the Gov¬ 
ernment of Washington. Code XLV. 

V. Preamble or Sec. 1 of the Present Organic Act of 
the District of Columbia. Code LVIII. 

4. 

Supplementing paragraph 18 (c) of said statement of 
fact, defendants say as follows:— 

In paragraph 18 (b) of the statement of fact, appended 
to the Pretrial Order, plaintiff asserts that the interest 
of the defendants in the lots in Square E. of 664 is limited 
to the right, title and interest acquired by the original 
allotees of those dots. Defendants assert that they have 
acquired in other ways than by the allotment interest 
which may be additional to the interest of the original 
allotees. The other ways referred to are by reason of 
the matters and things set forth in the statement of fact 
and this supplement thereto. 

Daniel Partridge, III, 
Daniel Partridge, m, 
Milton D. Campbell, 

Milton D. Campbell, 
Attorneys for Defendants. 
* • • • 

1262 Filed Jan 23 1947 Charles E. Stewart, Clerk 

Stipulation of Fact 

Come now plaintiff and all defendants herein, by their 
counsel, and stipulate and agree for the purposes of this 
suit only that at the time of the laying out of the City of 
Washington and at the time of the official platting, map¬ 
ping and planning thereof, and at the time of the allotment 
of lots in Square East of 664, the mean and ordinary high 
water mark of the Eastern Branch at Square East of 664 
and adjacent streets was located as shown upon Sheet No. 
9 of the plans prepared by James Dermott, official sur¬ 
veyor of the District of Columbia, on file in the Office of 
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the Surveyor of the District, and that the location of said 
line is as shown by the Plat of Survey of Square East of 
664, dated June 14, 1946, prepared by F. F. Healy, Sur¬ 
veyor of the District of Columbia, and filed in this action 
on June 17, 1946, as Plaintiff's Exhibit No. 7 attached to 
the memorandum of plaintiff in opposition to motion for 
summary judgment, and it is further stipulated and agreed 
for the purposes of this suit only that all land now existing 
between the mean or ordinary high water line at the afore¬ 
said time and as shown on the aforementioned 

1263 maps and plats and the mean or ordinary high water 
line at the present time is not natural accretion and 

is not the result of natural accretion or reliction, reserving, 
however, unto defendants all objections for materiality of 
the facts herein agreed to and all objections to the maps 
and plats herein mentioned as evidence of any other facts 
than herein agreed to. 

UNITED STATES OF 
AMERICA 

By Robert R. MacLeod 
Attorney for Plaintiff. 
Milton D. Campbell 
Daniel Partridge m 
Attorneys for Defendants 

January 22, 1947 
(Date) 

• • • • 

1264 Filed Feb 17 1947 Charles E. Stewart, Clerk 

Stipulation 

It is this 3rd day of February, A. D. 1947, stipulated and 
agreed between the plaintiff and the defendants in the 
above entitled cause by their counsel below named as fol¬ 
lows: 

1. That paragraph 23 of the Statement of Fact filed 
in the above entitled cause regarding the communication 
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of Dermot is agreed to by the plaintiff as being correct 
2. That during the period beginning July 1, 1902 and 
ending June 30, 1943 lots in Square East of 664 were 
assessed on a front foot basis and from the period begin¬ 
ning July 1, 1933 to date the said lots were assessed on a 
square foot basis and upon the following computation: 

7-1-33 to Date 


Lot 

1 

2 

3 

4 

5 

6 

800 


Square Foot Basis 
Square Foot Area 
5569 
5248 
4928 
4607 
7796 
3683 
6405 


and that the extremities of the subject lots as now assessed 
are as shown on a plat of computation signed by M. C. 
Hazen dated December 27, 1932 and recorded among the 
Records of the Surveyor for the District of Columbia in 
Surveyor’s Book 111 at page 484; that upon information 
furnished by the tax assessor pf the District of Columbia 
the records of his office prior to 1902 are not in a condition 
to permit an ascertainment of the method of assess- 
1265 ment; and that it is the general practice in the 
assessment of lands in the District of Columbia to 
assess upon a front foot basis when the area of land is not 
definitely known by the tax assessor. 

That the following portions of the records in United 
States v. Rigel O. Belt, et al., No. 8601 in the Court of Ap¬ 
peals for the District of Columbia; United States v. Thomas 
W. Smith, et al., Equity 31138 in the Supreme Court of the 
District of Columbia; Morris v. United States, No. 49,1898 
in the Supreme Court of the United States, may be intro¬ 
duced in evidence in said cause without formal proof of 
the documents and plats and without introducing testi¬ 
mony identifying said documents and plats: 
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Page 


Smith Record 

290-291 

Belt Record 

Ex.27-P.132 

tt 

tt 

Ex.28-P.133 

Morris Record 

2164 

tt 

tt 

280-281 

Smith 

tt 

184 - 2nd pgh p. 185 

ft 

tt 

289 

Belt 

tt 

304 

Morris Opinion 

248 

Morris Record 

270 

tt 

tt 

271 

tt 

tt 

278 

tt 

tt 

282 

tt 

tt 

284 

tt 

tt 

284 

tt 

tt 

286 

tt 

tt 

289 

tt 

tt 

287 

tt 

tt 

288 

Belt 

tt 

479 

tt 

tt 

428 

Morris 

tt 

288 

tt 

tt 

2231 

tt 

tt 

2232 

Belt 

tt 

428 

tt 

tt 

430 

Morris 

tt 

2242 

tt 

tt 

2237 

tt 

tt 

2250 

tt 

tt 

204 

tt 

tt 

2252 

tt 

tt 

334,336 

tt 

i _. 

297-310 

tt 

tt 

2290 
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Morris Record 2314 


11 

210-218 

11 

2253 

11 

2249 

11 

2250 

Belt 

156-159 

Morris 

1596 

Belt 

466 

Smith 

316 

Morris 

2239 

Belt 

625 

Morris 

80,81 

ii 

2242 

ii 

339 

Belt 

298,299 P. Ex. 18 

ii 

U. S. Ex.l4a & 14b 

Smith 

Ex. AH #197 p. 296 & 297 


” AH #201 p.303 

ii 

” AH #232 p.330 

ii 

182 

ii 

” AH #186 p. 289,292 

ii 

” ” 187 

ii 

” ” 188 

ii 

” ” 189 

Morris 

Ex.Bp.4&5 

ii 

pg. 162 

ii 

164,167,168,169,170 

ii 

171 

ii 

177 

ii 

216,217 

ii 

218 

19 

181,186 

ii 

189 

ii 

230 
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Page 


Morris Record 

279,284 

a a 

285 

H if 

181 

a a 

2231 & 2232 

a a 

286 


Page 

Morris Record 

287 

a a 

292,293,294 

a a 

317 


It is further stipulated and agreed that the aforemen¬ 
tioned portions of the records may be received in evidence 
without formal proof subject to all objections as to material¬ 
ity, competency or relevancy and such other objections as 
do not go to the authenticity thereof; and that the facts 
agreed to in paragraphs 1 & 2 hereof shall be subject to the 
same objections. 

UNITED STATES OF AMERICA 
By Robert R. MacLeod 
Attorney for Plaintiff 
Atty Dept Justice 
Daniel Partridge III 
Milton D. Campbell 
Attorneys for Defendants 

February 3, 1947. 

(Date) 


• • 


1267 Filed Feb 19 1947 Charles E. Stewart, Clerk 

Stipulation Regarding Devolution of Title 

Come now the United States of America, by its counsel, 
and all the defendants herein, by their counsel, and stipu¬ 
late and agree that the agreed statement of fact filed and 
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incorporated by reference as a part of the pretrial order 
shall be modified in the following manner: By striking 
the period at the end of Paragraph 18 (a) and inserting 
the following:— “as follows:— 

Lot Nos. Square Owner 

1-2-6-7-8 E. of 664 Lottie May Martin 

3 ” James Martin 

4 & 5 ” The Smoot Sand & Gravel Corp.” 

Dated: Feby. 18, 1947. 

UNITED STATES OF AMERICA, 
By Robert R. MacLeod 
Attorney for Plaintiff 
Daniel Partridge III 
Milton D. Campbell 

Attorneys for Defendants 
• • • • 

1268 Filed May 311947 Charles E. Stewart, Clerk 

Opinion 

CThis is an action brought by the United States under 
fecial Act of Congress approved April 27, 1912 (37 Stat. 
93) for the purpose of establishing and clarifying the title 
to waterfront land on the Eastern Branch or Anacostia 
River (hereinafter designated as Eastern Branch) and to 
the adjacent shores, bed and waters of the river; to have 
a judicial determination of the nature and extent of any 
right, title and interest adverse to the title of the United 
States; and to ascertain the value of any such adverse 
right, title or interest. 

The above-mentioned Act of Congress provides that the 
Attorney-General, when deemed proper, shall institute in 
this Court a suit or suits in the nature of a bill in equity 
“for the purpose of establishing and making clear the 
title of the United States” to waterfront lands in the 
District of Columbia; that there shall be named as parties 
defendant all “persons and corporations, or others”, who 
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have or claim to have any right, title, interest or claim to 
said land and adjacent water; that the defendants, after 
service of process, shall answer, set forth and maintain 
1269 any right or claim they may have in the premises; 

that this Court shall have full power and jurisdic¬ 
tion to determine every question of such right, title or 
claim; and that if it shall be the determination of the 
Court that there exists any right, title, interest or claim 
adverse to the complete title of the United States, the 
Court shall forthwith and in a summary way ascertain 
the value of such adverse right or claim so that a report 
thereof shall be made to Congress. 

The land and adjacent waters involved are described in 
the complaint as bounded on the West by Water Street, 
S. W., on the North and South by the North lines of S 
Street and T Street, S. W., respectively, and prolonga¬ 
tions thereof to the “line of maximum depth” of the 
Eastern Branch; and on the East, by the “line of maximum 
depth” of the Branch. The land consists of Original 
Square East of 664 in the City of Washington, with adja¬ 
cent portions of South Capitol and S Streets, S. W., and 
with adjacent artificial accretion or man-made fill. The 
parties are agreed and the evidence discloses that at the 
time of the laying out of the City of Washington and in 
the year 1794, the lots in Square East of 664 were of ir¬ 
regular depth ranging from 61 feet to 81 feet between the 
East line of Water Street and the then ordinary high 
water mark of the Eastern Branch. Since that time, the 
fast lands for the full width of the lots have been extended 
by artificial accretion or man-made fill Eastwardly into 
the Branch to the bulkhead line established by the Secre¬ 
tary of War for distances of approximately 366 feet along 
the South line of S Street and approximately 323 feet 
along the North line of T Street. A wharf approximately 
65 feet wide and from 115 to 130 feet long projects into 
the river along the South line of S Street. 

This action was instituted by the Government on Jan- 
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uary 30,1913 but for reasons not disclosed of record, prose¬ 
cution has been deferred. On May 29,1946, the pres- 
1270 ent defendants Lottie May Martin and The Smoot 
Sand and Gravel Corporation moved that they be 
substituted for all the original defendants, excepting James 
Martin. The substitution was allowed. The affidavit of 
John W. Gulledge, filed in support of the motion, dis¬ 
closes that since the commencement of this action Lottie 
May Martin has acquired the right and interest of the 
previous owners of Lots 1 and 2, and of James Martin 
to Lots 6, 7 and 8; that James Martin has acquired the 
right and interest to Lot 3; and that the Smoot Sand and 
Gravel Corporation has acquired Lots 4 and 5. The par¬ 
ties have stipulated that whatever right, title and interest 
was acquired by the original allotees of the lots in the 
square has become vested in the present defendants, as 
follows: Lots 1, 2, 6, 7 and 8, Lottie May Martin; Lot 3, 
James Martin; and Lots 4 and 5, The Smoot Sand and 
Gravel Corporation. 

Plaintiff concedes that defendants are vested with the 
fee simple title to the lots in Square East of 664 to the 
ordinary high water mark as it existed in the year 1794, 
with riparian rights. It is contended, however, that the 
United States is vested with full control, title and domin¬ 
ion of the Eastern Branch and its subjacent soil below the 
said high water mark; that the riparian rights of the 
defendants are limited to (1) a right to the continued 
flow of the river in its natural condition, (2) the right to 
natural accretion and reliction, subject to the result of 
any erosion, and (3) a right of access from their lands 
to the river analogous to that of an abutter on a high¬ 
way; that the defendants and their predecessors neither 
have nor had a vested right to fill in or wharf below the 
natural high water mark of the river; that the defendants 
are not entitled to compensation for any filled land below 
the said high water mark; and that the United States is 
vested with full control, title and dominion of S Street, 
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S. W. and South Capitol Street and of all natural or 
artificial accretion to such streets. 

1271 The defendants contend that they have title to 
the channel of the Eastern Branch either by virtue 

of the original allotments to their predecessors at the time 
of laying out of the City or by virtue of their riparian 
rights. 

In view of the issues raised in this case, it may be well 
to advert briefly to the historical background of the found¬ 
ing of the City of Washington. The Charter of June 20, 
1632 from Charles I, King of England, granted to Cecilius 
Calvert, First Lord Proprietary of Maryland, all lands 
now embraced within the District of Columbia and the 
State of Maryland, including the property and dominion 
of lands under navigable waters, together with the powers 
of government. By this charter, the property and domin¬ 
ion in navigable waters, and in the soil under them, passed 
as a part of the prerogative rights incidental to the politi¬ 
cal powers conferred on the Lord Proprietary, that is, 
as a concomitant of government or rex regalia, to be held 
in trust for the common use and benefit of the whole com¬ 
munity, and not as private property for the individual 
gain of the patentee. Upon the American Revolution, the 
people of Maryland themselves became sovereign and in 
that character succeeded to all rights of the Lord Pro¬ 
prietary, and of the King and Parliament. These rights 
included the absolute right to all navigable waters and* 
the soil under them, for common use by the people, subject 
only to the rights surrendered by the Constitution to the 
Federal Government. This right of dominion and prop¬ 
erty of navigable waters and the soil under them in the 
District of Columbia became vested in the United States, 
as sovereign, by the cession of the territory by the State 
of Maryland. 

1272 The State of Maryland, by Act of December 23, 
1788, (Md. Laws 1788, Ch. 46; D. C. Code P. 

XXVIII) ceded to the United States the territory which is 
now the District of Columbia. By Act of Congress, ap- 
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proved July 16, 1790 (1 Stat. 130 Ch. 28; D. C. Code P. 
XXXI), as amended by Act of Congress approved March 
3,1791 (1 Stat. 214, Ch. 17; D. C. Code P. XXXI I) the ces¬ 
sion was accepted and the President was authorized to 
appoint three Commissioners, who should, under the direc¬ 
tion of the President, survey, define and locate the district 
for the permanent seat of government. The Commissioners 
were empowered to purchase or accept such quantity of 
land within the district as the President should deem prop¬ 
er for the use of the United States, and according to such 
plan as the President should approve, and the Commis¬ 
sioners were required to provide suitable buildings for the 
accommodation of the public offices prior to the first Mon¬ 
day in December, 1800 at which time the seat of the Gov¬ 
ernment should be transferred to the Federal City. By 
Proclamation of January 22,1791 (Morris v. United, States, 
174 U. S. 196) and Proclamations of January 24 and March 
30, 1791 (D. C. Code PP. XXXII and XXXIII) the Presi¬ 
dent located and defined the limits of the District of Colum¬ 
bia and appointed Commissioners who, with their succes¬ 
sors, located and laid out the City of Washington. 

The general boundaries of the proposed city were the 
Eastern Branch, the Potomac River, Rock Creek to a point 
near P Street, N. W., then following what is now Florida 
Avenue to 15th. and H Streets, N. E., then South to C 
Street, N. E., then East to 20th. Street, and then South 
to the Eastern Branch. This area at the time was mostly 
farm land owned principally by nineteen owners. How¬ 
ever, two towns, Carrollsburg and Hamburg, had been es¬ 
tablished within the area. Carrollsburg was subdi- 
1273 vided into streets and approximately 270 lots in 
1770 and was bounded generally by the Eastern 
Branch, St. James Creek and by a line near what is now 
N Street, South. The lots were disposed of by lottery. 
Hamburg was located on the Potomac approximately be¬ 
tween 18th. and 23rd. Streets, N. W. Obviously, the lot 
owners in Carrollsburg and Hamburg were in a different 
position than the owners of farm lands since the towns 
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were established "with streets and alleys dedicated for pub¬ 
lic use, while the owners of farm lands donated a portion 
of their lands for street purposes. Accordingly, the agree¬ 
ments differed in that the lot owners in Carrollsburg and 
Hamburg were to receive one-half the area of their lots 
with no allowance for streets. 

Meanwhile, negotiations were had between the President, 
the Commissioners, and the principal owners of property 
within the district, looking to the establishment of the Fed¬ 
eral City. By an agreement of March 30,1791, proprietors 
of lots in Carrollsburg, including Daniel Carroll and Notley 
Young, agreed as follows: 

“We, the subscribers holding or entitled to lots in Car- 
rollsburgh, agree with each other and with the President 
of the United States that the lots and land we hold or are 
entitled to in Carrollsburgh shall be subject to be laid out 
at the pleasure of the President as part of the Federal 
City, and that we will receive one half the quantity of our 
respective lots as near their present situation as may agree 
with the new plan, and where we may be entitled now to 
only one lot or otherwise not entitled on the new plan to 
one entire lot, or do not agree with the President, Commis¬ 
sioners or other person or persons acting on behalf of the 
public on an adjustment of our interest, we agree that 
there shall be a sale of the lots in which we may be interest¬ 
ed respectively, and the produce thereof in money or securi¬ 
ties shall be equally divided, one half as a donation for the 
use of the United States under the act of Congress, the 
other half to ourselves respectively. And we engage to 
make conveyances of our respective lots and lands afore¬ 
said to trustees or otherwise whereby to relinquish our 
rights to the said lots and lands, as the President or such 
Commissioners or persons acting as aforesaid shall direct, 
to secure to the United States the donation intended by 
this agreement. 

1274 Similar agreements were entered into with the own¬ 
ers of lots in the Town of Hamburg. Agreements of 
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similar effect were entered into with the owners of farm 
lands within the area of the proposed city, including Daniel 
Carroll and Notley Young, but these agreements provided 
that the proprietors would receive no compensation for 
streets to be laid out and that the President might retain 
any number of squares he might think proper for public 
use with payment to the owners at the rate of twenty-five 
pounds per acre. All of these agreements, it may be noted, 
provided for the equal division of building lots in the new 
city between the original proprietors and the public. 

Subsequently, in pursuance of these agreements, proprie¬ 
tors of lots in Carrollsburg, including Daniel Carroll and 
Notley Young, executed deeds in trust to Thomas Beall and 
John Marshall Gantt, as Trustees, conveying their lands 
to be laid out for a Federal City “with such streets, 
sqiAres, parcels, and lots as the President of the United 
States for the time being hath approved or shall approve.” 
These lot owners were to have assigned and conveyed to 
them one-half the quantity of their original lots in “as 
near the old situations as may be” or failing this, to have 
satisfaction in other land in the City by agreement with 
the Commissioners, or in the event of a disagreement with 
the Commissioners, to have just compensation in money. 

On December 19,1791, an additional Act (Md. Laws 1791, 
Ch. 45; D. C. Code P. XXVJLLL) was passed, ratifying the 
previous act of cession and making provisions facilitating 
the laying out of the Federal City. This Act and the supple¬ 
mental Act of 1793 (Md. Laws 1793, Ch. 58; D. C. Code P. 
XXXI) have an important bearing on the determination 
of the issues in this case, and therefore will be discussed 
in greater detail. The preamble of the Ratifying Act of 
1791 recites that the President by Proclamation had located 
the District of Columbia; that Notley Young, Daniel 
1275 Carroll and many other proprietors, including lot 
owners in Carrollsburg and Hamburg, had entered 
into agreements and executed deeds in trust subjecting 
their lands to be laid out anew as a city but that some of 
the proprietors “from imbecility and other causes” had 
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not come into any agreement; and that it was deemed by 
the legislature just and expedient that all the lands within 
the proposed city should contribute, in due proportion, in 
the means which greatly enhanced the values of the whole. 
After these recitations, the Act ratifies the cession and re¬ 
linquishes to the United States full and absolute right and 
jurisdiction “as well of soil as of persons’’ in the District, 
provided that rights of property of individuals in the soil 
should not be affected except by transfer by such individ¬ 
uals. Section 3 of the Act provides that all lands within the 
limits of Carrollsburg and Hamburg owned by the State or 
by persons under a variety of disabilities, including absence 
from the State, are subjected to the terms and conditions 
of the agreements and deeds in trust of Notley Young, 
Daniel Carroll and others, and that as to persons under 
disability or absent from the State, the Commissioners, 
after advertisement, might assign or allot the share of 
such proprietors as near the old situation as may be, in 
Carrollsburg and Hamburg. 

Section 4 of the Act provides for the direct condemna¬ 
tion of the lands of any proprietor who within three months 
refused to convey his lands to the trustees on the terms and 
conditions of the deeds in trust executed by Notley Young, 
Daniel Carroll and others. 

Section 12 of the Act empowers the Commissioners to 
license the building of wharves in the Potomac and Eastern 
Branch and that any wharf built without such license, shall 
be a common nuisance. 

1276 The supplemental Act of 1793 provides that cer¬ 
tificates granted by the Commissioners to the pur¬ 
chasers of lots, with acknowledgment of the purchase 
money, and recorded shall be effectual to vest title in the 
purchasers without formal deed or conveyance. Section 
3 of the Act provides that the Commissioners, after public 
advertisement, may proceed with the allotment annd assign¬ 
ment of all lots in the city, as though the owner thereof 
resided out of the State, provided that if the owner should 
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object in person or in writing, the Commissioners should 
proceed with condemnation of the objector’s land as pro¬ 
vided in the 1791 Act. 

While these transactions were taking place between the 
Commissioners and the proprietors, and the aforemen¬ 
tioned statutes were enacted, various maps and plans of 
the city were being prepared under direction of the Presi¬ 
dent and the Commissioners. The first of these, the so- 
called L’Enfant Plan, while still incomplete, was presented 
to the President on August 19, 1791 and to Congress on 
December 13, 1791. The second, the Ellicott or Engraved 
Plan was completed and delivered to the President on Feb¬ 
ruary 20,1792. Subsequently, apparently between the years 
1795 and 1797, a third map, the so-called Tin Case Map, 
was completed by James R. Dermott. The Supreme Court 
has held that these several maps are to be taken together 
as representing the intentions of the founders of the City 
and so far as possible, are to be reconciled as parts of one 
scheme and plan; and that the Dermott Map itself was not 
a completed final map. Nicholas King prepared a plan or 
serial map consisting of sixteen sheets in 1803 which the 
Supreme Court was of opinion in the Morris case, was a 
legitimate and important piece of evidence in determining 
the intention of the founders of the National Capital. The 
dates of preparation of these maps is important for, it will 
be noted, the agreements with the proprietors and 
1277 some of the deeds in trust were executed prior to 
the completion of any map or plan of the proposed 
city. And, as has been stated, all lands in the proposed 
city were subjected to the terms and conditions of these 
agreements and deeds in trust by the Ratifying Act of 1791 
and the supplemental Act of 1793. 

Title to the Potomac River and its tributaries, including 
the Eastern Branch, and the soil thereunder below the 
natural ordinary high water mark, is vested in the United 
States for the benefit of the people. This principle is so 
well established in law in the District of Columbia that, 
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it is submitted, it may be considered of the dignity of a rule 
of property. Morris v. United States, 174 U. S. 196, 227, 
234,246; United States v. Belt , 142 F. 2d 761; United States 
ex rel. Greathouse v. Hurley, 63 F. 2d 137,140; aff’d United 
States v. Bern, 289 U. S. 352; District of Columbia v. Crop- 
ley, 23 App. D. C. 232,244; Smoot Sand and Gravel Corpor¬ 
ation v. Washington Airport, 283 U. S. 348; Marine Rail¬ 
way Co. v. United States 257 U. S. 47. The unanimity of 
opinion of the highest courts in cases involving varying 
facts, and the unequivocal language of the decisions leaves 
no doubt, and little room for argument on this point 

In United States v. Dem, supra, the most recent pro¬ 
nouncement of the Supreme Court on this subject, the com¬ 
pleteness of the dominion and title of the United States 
of navigable waters in the District of Columbia was ex¬ 
pressed as follows: 

“Within this area Congress has the plenary power to 
control navigation which was vested in the United States 
before the cession and which it exercises generally over 
navigable waters within the several states. It also acquired 
by the cession proprietary prowers over the lands lying 
under water, and under Article 1, § 8 of the Constitution, 
granting exclusive legislative power over the District, the 
sovereign power to regulate and control their use for public 
purposes other than navigation.” 

1278 The common law is controlling in this jurisdiction 
in the absence of some modification by statute or 
local decision. In Shively v. Bowlby 152 U. S. 1, the Court 
stated: 

“The common law of England upon this subject, at the 
time of the emigration of our ancestors, is the law of this 
country, except so far as it has been modified by the char¬ 
ters, constitutions, statutes or usages of the several Col¬ 
onies and States, or by the Constitution and laws of the 
United States.” 

That title to the bed of navigable rivers and the soil 
thereunder is vested in the sovereign has long been recog- 
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nized in Maryland, from which the common law of the Dis¬ 
trict is derived. Melvin v. Schlessinger, 138 Md. 337, 340; 
Day v. Bay, 22 Md. 530, 537; Soilers v. SoUers, 77 Md. 148, 
151; Goodsell v. Lawson, 42 Md. 348, 362, 369 et seq.; 
Lmthicum v. Shipley, 140 Md. 96. In Day v. Da/y supra, the 
Court stated, at page 537: 

“Rivers or streams within the ebb and flow of tide, to 
high water mark, belong to the public, and in that sense 
are navigable waters; all the land below high water mark, 
being as much a part of the jus publicum as the stream 
itself. The owners of adjacent ground had no exclusive 
right to such lands, nor could any exclusive right to their 
use be acquired, otherwise than by an express grant from 
the State.” 

A grant by the sovereign to the bed of a public water way 
must be in express terms, and with the consent of the legis¬ 
lative department of the Government. Marine Railway and 
Coal Co. v. United States, 265 F. 437, aff’d 257 U. S. 47; 
Shively v. BowVby, supra. 

The Commissioners were completely without authority 
to make any conveyance in derogation of the rights and 
title of the United States to the bed of the Branch below 
ordinary high water mark. District of Columbia v. Cropley, 
23 App. D. C. 232. 

The facts and the applicable law converge to show that 
by the cession to the United States the title to the soil 
under water below high water mark in the Eastern 
1279 Branch was in the United States. It seems equally 
clear that the lots in Square East of Square 664 
terminated at the high water mark of the Eastern Branch. 
The fee titles of the defendants are so limited. 

The defendants, and their predecessors in title, took title 
to the high water mark of the Eastern Branch, and as a 
result became riparian owners with whatever rights and 
privileges that appertain to riparian property. United 
States v. Belt, supra. In considering the nature and extent 
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1 of riparian rights it must first be observed that local law 
governs. Shively v. Bowlby, supra. 

It is generally recognized that a riparian owner by reason 
of the adjacency of his land to the water has a natural right 
to the continued flow of the river in its natural state. Auth¬ 
orities agree that a riparian owner is entitled to accretion 
or reliction resulting from the gradual and imperceptible 
operation of natural causes, subject to erosion. The propo¬ 
sitions as stated are not in dispute but a controversy exists 
as to the nature of the right of access from the land to the 
river and specifically the issue results as to whether or 
not the defendants and their predecessors in title have and 
had the right to fill in and wharf out below ordinary high 
water mark. 

Early in the law of England every building or wharf 
erected without license below high water mark, where the 
soil is the King’s is a purpresture, which could be demol¬ 
ished or seized at the suit of the King. It was an encroach¬ 
ment upon the property of the Sovereign. It was distin¬ 
guished from a common nuisance that interfered with the 
rights of the public, as by interference with navigation. 

' The distinction in Jaw is that the sovereign may exercise 
discretion in causing the abatement of purprestures, 
1280 but is under a duty to cause the abatement of com¬ 
mon nuisances. See Shively v. Bowlby, supra. It would 
seem that the building of wharves in aid of commerce has 
1 been encouraged throughout the years. Indeed in § 12 of 
the Ratifying Act of December 19, 1791, supra, the Mary¬ 
land Legislature authorized the Commissioners to license 
the building of wharves in the Potomac and Eastern Branch 
and provided that any wharf built without such license 
1 • shall be a common nuisance. The case of United States v. 
Belt, supra, was brought under the same, 1912 statute 
and is analogous to the instant case. There the Court held 
that the allotees of lots formerly in Carrollsburg were en- 
' titled to riparian rights. The court said: 
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“So also there can be no manner of doubt that while 
the Carrollsburg proprietors of lots binding the high water 
line of the Anacostia River continued to own such lots, 
they were entitled to the riparian rights appurtenant there¬ 
to, and that these rights were preserved and passed to the 
subsequent owners of these lots in the transaction we have 
referred to. Potomac Steamboat Co. v. Upper Pot. S. B. 
Co., supra, 109 U. S. at page 686, 3 S. Ct. at page 453, 27 A. 
L. R. 1070. The extent of the right is declared in Baltimore 
<& 0. R. Co. v. Chase, 43 Md. 23, to be the right to access to 
the navigable part of the River, with the right to make a 
landing, wharf, or pier, subject to such general roles and 
regulations as the State may think proper for the protec¬ 
tion of the public. And in turn this right of regulation by 
the State of Maryland in the public interest, the United 
States succeeded to in the establishment of the District of 
Columbia, in consequence of which the common law rights 
of a riparian owner, within the limits of the District, are 
subject to change and modification by Act of Congress to 
the same extent and with the same limitations that change 
or modification might have been made by Maryland while 
the land was within its boundaries. In addition. Congress 
under the commerce clause possesses a paramount power 
over the navigable waters of the United States in the regu¬ 
lation of commerce and navigation. As a result of these 
well recognized limitations or subordinations, the right of a 
riparian proprietor may be properly described as a quali¬ 
fied right (cf.: Greenleaf-J ohnson Lbr. Co. v. Garrison, 
237 U. S. 251, 35 S. Ct. 551, 59 L. Ed. 939), though it is 
universally agreed that the right is property and that 
though it must be enjoyed in subjection to the rights of the 
public, it cannot arbitrarily be destroyed or im- 
1281 paired.’’ But we have no need to discuss this ques¬ 
tion in detail in the facts of this case, since, as it 
happens, the United States have now established harbor 
lines in front of appellees’ property and are not threaten¬ 
ing to change or modify them ••••.” 
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In the Potomac Steamboat case cited above, the Supreme 
Court held that the owners of Square No. 472 and Lot 13 in 
Square No. 504 did not have riparian rights because Water 
i Street intervened between those properties and the Potom¬ 
ac River and the riparian rights attached to fast land 
adjacent to the River, in that case, Water Street itself. The 
court said: 4 ‘The right of wharfage remained appurten¬ 
ant to it. ,, 

It has often been held that riparian rights are valuable; 
that they are property; that the riparian owner has the 
right to preserve and improve his access to the navigable 
water. In Baltimore <& 0. R. Co. v. Chase, 43 Md. 23 the 
court said: 

“These riparian rights founded on the common law are 
property and are valuable and while they must be enjoyed 
in due subjection to the rights of the public, they cannot be 
arbitrarily or capriciously destroyed or impaired. They are 
rights which once vested, the owner can only be deprived 
in accordance with the law of the land, and if necessary 
that they be taken for public use, upon due compensation.” 

An examination of the many decisions of state courts 
indicates the unanimity of judicial thought to the effect that 
one who has riparian rights may improve his access to the 
navigable waters as necessary to the full enjoyment of his 
property and a practical use thereof, and that he is privi¬ 
leged to fill in and build wharves. 

Pursuant to the River and Harbor Act of March 3,1899, 
the Secretary of War established a Bulkhead line and a 
Pierhead line along the Anacostia River. These lines run 
i in front of Square E. of 664. The bulkhead lines define the 
limit of solid fill without a permit and the pierhead lines 
define the limit of piers. There are.no threatened or con¬ 
templated changes in the harbor lines in the area near the 
square. 

It is generally held that the establishment of a 
i 1282 harbor line operates as a license or invitation to 
fill or wharf out to that line. This legal principle 
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is well stated in Dawson v. Broome, 24 R. L 359 wherein 
the court announced that: 

“The establishment of a harbor line • • • • means that 
the riparian proprietors within the line are at liberty to 
fill and extend their land out to the line. A harbor line 
is in fact what it purports to be, the line of a harbor. It 
marks the boundary of a certain part of the public waters 
which is reserved for a harbor. The part so reserved is to 
be protected from encroachments. The rest is to be left 
to be filled and occupied by the riparian proprietors. Its 
establishment is equivalent to a legislative declaration that 
navigation will not be straitened or obstructed by any such 
filling out • • • We think, however, it would be going too 
far to hold that the mere establishment of a harbor line 
conveys all within the line absolutely to the riparian pro¬ 
prietors. This would make all within the line private 
property, and extinguish the public rights of navigation 
and fishery. We think the establishment of a harbor line, 
if it is to be construed as a conveyance, is to be construed 
as a conveyance which at least is subject to those rights, 
until they are excluded by filling or wharfing out. But it 
is not necessary for us to go even so far as that in the case 
at bar. It is enough for the respondents if we hold that 
the establishment of a harbor line operates as a license or 
invitation to the riparian proprietor to fill or wharf out 
to that line.” 

Many State decisions announce the principle as stated 
and at the trial hereof an experienced, capable and expert 
witness testified that the administrative practice under the 
River and Harbors Act of 1899 is to consider that the es¬ 
tablishment of the harbor lines on the Eastern Branch took 
the place of permission to fill to the bulkhead line and to 
build a pier to the pierhead line. 

The defendants concede that the title to S Street is in 
the United States. It remains necessary to consider the 
contention of the parties with respect to South Capitol 
Street. This issue must be determined factually. The most 
persuasive evidence consists of the early maps. Two early 
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engraved plans for the city, prepared by Andrew Ellicott, 
engraved about 1792 do not show Square East of 
1283 664. They do show Sonth Capitol Street as termi¬ 
nating North of Square 664 at a street bounding 
the water. On June 15, 1795 the Commissioners directed 
James Dermott to prepare a plat of the city. President 
Washington and Thomas Pickering, Secretary of State, on 
March 2, 1797, directed a communication to Thomas Beall 
and John Gantt, Trustees under the deed of trust, to con¬ 
vey to the United States all streets in the city of Washing¬ 
ton as they are laid out and delineated in the plan of the 
city which was annexed to the communication. The plan 
annexed was the Dermott or so-called Tin Case Map. The 
plan shows South Capitol Street as terminating at the 
North line of S Street above Square East of 664, and shows 
that South Capitol Street did not bound this square on the 
East nor cut off the riparian rights of lot owners. It also 
i shows the North Boundary line of Square East of 664 as 
cutting off a part of South Capitol Street. 

The Dermott plan is the official map of the city, as ap- 
i proved by the President. In the Morris case, 174 U. S. 256, 
i it was held that the Dermott or Tin Case Map was the ap¬ 
proved plan of the city. It is considered controlling as to 
the South Capitol Street issue. The decision in the Belt 
case, supra, supports this view and indicates that the 
Dermott plan controls when it is in conflict with plans shown 
in other maps. In that case the court said: 

“Major Ellicott was succeeded by James Dermott after 
i the Carrollsburg agreement. He was directed by the Com¬ 
missioners to make a resurvey and plat of the lands within 
i that town. This new layout he was directed to superimpose 
on the large plat to embrace when completed the entire area 
of the new City. This he did and his plat, with streets and 
squares and lots shown thereon, was adopted by the Presi- 
i dent and became the officially approved map of the City 
of Washington.” 

The conclusion is inescapable that the founders did not 
intend to extend South Capitol Street beyond the North 
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line of S Street and that they had no thought of cutting off 
the riparian rights of the lot owners. It seems clear from 
the deeds in trust and from all relevant evidence that it 
was intended to lay out the part of the city which 
1284 formerly was Carrollsburg in a manner which would 
preserve to the owners of Carrollsburg lots the 
riparian rights appurtenant to the lots which they had 
surrendered. It was the purpose that they should be al¬ 
lotted new lots fronting on the water with no street inter¬ 
vening between such lots and the navigable water. It must 
therefore follow that the ownership of the lots of the de¬ 
fendants is attended by riparian rights. These conclusions 
disprove plaintiff’s contention that riparian rights are pos¬ 
sessed by plaintiff at the termination of South Capitol 
Street 

The defendants have acquired ownership of and title to 
t&p land reclaimed by filling in below high water mark and 
landward of the bulkhead line. This results from a proper 
exercise of riparian rights by defendants and their prede¬ 
cessors in title. The title to such reclaimed land is one 
which may be encumbered or conveyed by the defendants 
and is subject to taxation by the taxing authorities. The 
defendants may not be deprived of their property therein 
except for public purposes and then only upon due process 
of law and with just compensation. Illinois Central R. Co. 
v. Illinois, 146 U. S. 387; Dutton v. Strong 66 U. S. 1; 
Louisville & Nashville R. Co. v. West Coast Naval Stores 
Co., 198 U. S. 483; Weems Steamboat Co. v. Peoples Steam¬ 
boat Co. 214 U. S. 345; Nichols v. Lewis, 15 Conn. 139. 
See also, Lockwood v. New York <& New Haven R. Co. 37 
Conn. 387, in which it is held that the principles governing 
owners of reclaimed land are the same as those governing 
the ownership of accreted land. Heiney v. Nolan, 75 New 
Jersey Law 397. 

Controversy exists as to who must carry the burden of 
proof. The statute under which this case proceeds seems to 
place the burden of proof on the defendants. It is not an 
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important question in view of the announcements 

1285 herein, since the defendants have successfully bom 
the burden. 

The court will request a conference with counsel in the 
case with respect to the manner in which the Congressional 
mandate may be carried out in ascertaining the value of 
property rights possessed by the defendants and adverse 
to the claims of the United States. 

Counsel for defendants will submit for settlement find¬ 
ings of fact, conclusions of law and a judgment form con¬ 
sistent herewith. 

F. Dickinson Letts 
Justice. 

• • • • 

Filed Oct 27, 1947, 

1286 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

The Court, on the evidence and after consideration there¬ 
of and of the arguments and briefs of counsel, makes the 
following findings of fact and conclusions of law 

Findings of Fact 

1. It is conceded that title to S Street is in the Plain¬ 
tiff. 

2. The land in Square East of Six Hundred and Sixty- 
four (E. of 664), in the District of Columbia, was water 
front property situated in the town of Carrollsburg be- 
fort the City of Washington was originally laid out in the 
last decade of the eighteenth century. 

3. The proprietors of the lots in Carrollsburg conveyed 
the same in trust to Thomas Beall and John Mackall Gantt 
to be laid out for a Federal City * ‘ with such streets, 
squares, parcels and lots as the President of the United 
States for the time being hath approved or shall approve” 

and to assign and convey back to the grantors one- 

1287 half the quantity of their original lots in “as near 
the old situations as may be”, or failing this, to 
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have satisfaction in other land in the City by Agreement 
with the Commissioners appointed by the President to lay 
ont the City by agreement with the Commissioners, or in 
event of a disagreement with the Commissioners, to have 
just compensation in money. 

4. The Commissioners, June 26,1794, allotted and con¬ 
veyed to defendants James Martin and Lottie May Mar¬ 
tin’s predecessors in title as part compensation for water 
front lots in Carrollsburg the fee simple title to all of the 
lots in Square East of Six Hundred and Sixty-four (E. of 
664) except lots Four (4) and Five (5). Lots Four (4) and 
Five (5) were ordered by the President of the United 
States sold by the Commissioners to provide funds for 
Public Buildings and other purposes in connection with the 
laying out of the City and pursuant to that order were 
sold and conveyed in fee simple by the Commissioners to 
predecessors in title of defendant The Smoot Sand and 
Gravel Corporation. 

5. The title conveyed by the Commissioners has duly 
passed to the defendants as follows: 

Original Lots Owner 

1, 2, 6, 7 & 8 Lottie May Martin 

3 James Martin 

4 & 5 The Smoot Sand & Gravel Corpora¬ 

tion. 

6. At the time of the allotments and conveyances in 
1794, the lots in Square East of Six Hundred and Sixty- 
four (E. of 664) extended from Water Street East between 
parallel East and West lines. The mean high water mark 
of the Eastern Branch was an irregular line ranging from 

Sixty-one (61) to Eighty-one (81) feet East of the 
1288 Easterly line of Water Street. 

7. The founders of the City of Washington intended to 
lay out Square East of Six Hundred and Sixty-four (E. of 
664) in a manner which would preesrve to the lot owners the 
riparian rights appurtenant to the water front lots in Car¬ 
rollsburg which had been surrendered. It was the purpose 
of the founders that those lot owners in that square should 
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receive allotments and conveyances of new water lots with 
no street intervening between their lots and the navigable 
portion of the Eastern Branch. South Capitol Street term¬ 
inated at the North line of S Street above Square East of 
Six Hundred and Sixty-four (E. of 664) and did not bound 
this square on the East, nor cut off any riparian rights of 
lot owners in the square. These intents and puprposes 
were carried out and no riparian rights became appurten¬ 
ant to the termination of South Capitol Street. 

8. Since 1794 the fast lands for the full width of the 
lots in the square have been extended by artificial accretion 
or fill made by the defendants and their predecessors in 
title, Eastwardly into the Eastern Branch to the bulkhead 
line established by the Secretary of War. This bulkhead 
line is approximately Three Hundred and sixty-six (366) 
feet East of the Easterly line of Water Street along the 
South line of S Street and approximately Three Hundred 
and Twenty-three (323) feet East of the Easterly line of 
Water Street along the North line of T Street. A wharf 
approximately Sixty-five (65) feet wide and from One 
Hundred and Fifteen (115) to One Hundred and Thirty 
(130) feet long projects from the bulkhead line into the 
river. This wharf ends landward of the pierhead line es¬ 
tablished by the Secretary of War. Neither the fill 

1289 nor the wharf impedes or threatens to impede navi¬ 
gation of the Eastern Branch. 

9. The bulkhead and pierhead referred to are the har¬ 
bor lines established by the Secretary of War pursuant to 
the River and Harbor Act. The bulkhead lines define the 
limit of solid fill without a permit and the pierhead lines 
define the limit of piers. There are no threatened or con¬ 
templated changes in the harbor lines near Square East 
of Six Hundred and Sixty-four (E. of 664). The Adminis¬ 
trative practice under the River and Harbor Act is to con¬ 
sider that the establishment of harbor lines on the Eastern 
Branch gives, riparian owners permission to fill to the bulk¬ 
head lines in front of their lots and to build piers to the 
pierhead lines. 
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10. Riparian rights were and are appurtenant to the 

lots in Square East of Six Hundred and Sixty-four (E. of 
664). The filling in between the high water mark in 1794 
and the bulkhead line and the building of the whai 
proper exercises of these riparian rights. 4 4 

I. The allotments and conveyances made by the Com¬ 
missioners for laying out the Federal City under the direc¬ 
tion of the President vested in the original proprietors in 
lots in Square East of Six Hundred and Sixty-four (E. of 
664), the fee simple titles to the respective lots, with rip¬ 
arian rights appurtenant thereto. 

11. OTie defendants and their predecessors in title, in the 

exercise of their riparian rights, have acquired own- 
1290 ership and title to the reclaimed land landward of 
the bulkhead line abutting that square and to the 
wharf which extends into the river from that bulkhead 
line. Their title is one which may be encumbered or con¬ 
veyed and is subject to taxation by the taxing authorities. 
They may not be deprived of their title except for public 
purposes and then only upon due process of law and with < 
just compensation. ^ 


III. The United States, plaintiff herein, has no right, 
title or interest in any of the lands included in Square 
East of Six Hundred and Sixty-four (E. of ,£64) nor in 
the wharf projecting from that square. 4 * 77 

IV. The issue of value should be determined: 

F. Dickinson Letts 
Justice 


• • • • 

1291 Filed Oct 27 1947 Harry M. Hull, Clerk 

Order 

Upon consideration of the findings of fact and conclu¬ 
sions of law this day filed, it is by the Court this 27th day 
of October, A. D. 1947, ORDERED:— 


I 
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1. That by virtue of the provisions of the deed-in-trust 
from the original proprietors of the lands embraced in 
Square East of Six Hundred and Sixty-four (E. of 664), 
in the District of Columbia, to the Trustees, Thomas Beall 
and John Mackall Gantt, the proceedings by the Commis¬ 
sioners for laying out and subdividing the City of Wash¬ 
ington and the conveyances made by said Commissioners, 
a good and indefeasible title in fee simple to each of the 
lots in said square as against the United States was vested 
in defendant’s predecessors in title. 

2. That such title to original lots One (1), Two (2), Six 
(6), Seven (7), and Eight (8), in said square has duly, 
passed and is now vested in defendant Lottie May Martin; 
that such title to lot Three (3) in said square has duly 
passed and is now vested in defendant James Martin; and 
that such title to lots Four (4) and Five (5) in said square 
has duly passed and is now vested in The Smoot Sand & 

Gravel Corporation, a corporation. 

1292 3. That said lots have riparian rights appurte¬ 

nant thereto and the title to the wharf and other 
improvements appurtenant to the lots is in the respective 
owners. 

4. That a further description of lots Six (6), Seven (7), 
and Eight (8), in said square is as follows:— 

“That land bounded on the west by the easterly line of 
Water Street, on the south by the northerly line of lot 
Five (5), in said square, from its intersection with the 
easterly line of Water Street to the bulkhead line of the 
Eastern Branch of the Anacostia River, on the east by said 
bulkhead line and on the north by the southerly line of S 
Street from its intersection with the easterly line of Water 
Street to said bulkhead line; excluding however, any por¬ 
tion of said land below the mesne highwater mark of said 
Eastern Branch.” 

5. That a further description of lots One (1) and Two 
(2), in said square, is as follows:— 

“That land bounded on the west by the easterly line of. 
Water Street, on the south by the northerly line of T 
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Street, South, from its intersection with the easterly line of 
Water Street to the bulkhead line of the Eastern Branch of 
the Anacostia River, on the east by said bulkhead line and 
on the north by the southerly line of lot three (3) in said 
square, from its intersection with the easterly line of Water 
Street to said bulkhead line; excluding, however, any por- 
. tion of said land below the mesne highwater mark of said 
Eastern Branch.’’ 

6. That a further description of lot three (3), in said 
square, is as follows:— 

“That land bounded on the west by the easterly line of 
Water Street, on the south by the northerly line of lot 
two (2), in said square, from its intersection with the 
easterly line of Water Street to the bulkhead line of the 
Eastern Branch of the Anacostia River, on the east by said 
bulkhead line and on the north by the southerly line of lot 
four (4), in said square, from its intersection with the 
easterly line of Water Street to said bulkhead line; ex¬ 
cluding, however, any portion of said land below the mesne 
highwater mark of said Eastern Branch.” 

7. That a further description of lots four (4) and 
1293 five (5), in said square, is as follows: 

“That land bounded on the west by the easterly 
line of Water Street, on the south by the northerly line of 
lot three (3), in said square, from its intersection with the 
westerly line of Water Street to the bulkhead line of the 
Eastern Branch of the Anacostia River on the east by said 
bulkhead line and on the north by the southerly line of lot 
six (6), in said square, from its intersection with the east¬ 
erly line of Water Street to said bulkhead line; excluding, 
however, any portion of said land below the mesne high¬ 
water mark of said Eastern Branch.” 

8. That this cause shall be set down for further hearings 
on the question of the valuation of said lots one (1), two 
(2), six (6), seven (7), and eight (8) and their improve¬ 
ments and appurtenances as a unit; said lot three (3) and 
its improvements and appurtenances; and said lots four 
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(4) and five (5) and their improvements and appurtenances 
as a unit. 

F. Dickinson Letts 
Justice 

We object to paragraph 
8 of this order: 


Attorneys for Defendants. 

• • • • 

1294 Filed Nov 25 1947 Harry M. Hull, Clerk 

. Notice of Appeal 

Notice is hereby given this 25th day of November, 1947, 
that the United States of America, plaintiff, hereby ap¬ 
peals to the United States Circuit Court of Appeals for the 
District of Columbia from the order entered in this case 
on the 27th day of October, 1947, in favor of defendants and 
against said United States of America, plaintiff. 

Robert R. MacLeod 
Robert R. MacLeod 
Attorney for Plaintiff 
Department of Justice 
Washington, D. C. 

Milton D. Campbell 
Woodward Bldg. 

Washington, D. C. 
and 

Daniel Partridge in 
American Security Bldg. 

Washington, D. C. 

Attorneys for Defendants. 

• • • • 

1296 Filed Dec. 23, 1947 Harry M. Hull, Clerk 
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Supplemental Findings of Fact a/nd 
Conclusions of Law 

On October 27, 1947 the court entered findings of fact 
and conclusions of law and on the same day entered an 
order thereon. Paragraph 8 of such order contained the 
following recitation: 

‘‘That this cause shall be set down for further hearing 
on the question of the valuation of said lots one (1), two 
(2), six (6), seven (7), and eight (8) and their improve¬ 
ments and appurtenances as a unit; said lot three (3) and 
its improvements and appurtenances; and said lots four 
(4) and five (5) and their improvements and appurtenances 
as a unit ,, 

The matter has been further heard to ascertain and de¬ 
termine the value of the several lots particularly described 
in the order of October 27, 1947. Evidence, including the 
testimony of competent witnesses has been adduced, coun¬ 
sel have been heard in argument. The court now makes 
the following additional findings of fact and conclusions of 
law in obedience to the Congressional mandate declared 
in the special Act of Congress under which the action is 
brought. The special Act was approved April 27, 1912 
(27 Stat. 93). 

Supplemental Findings of Fact 
1297 Lots 1 and 2 are in the ownership of Mrs. Lottie 
May Martin and contain approximately 19,686 square 
feet and have a fair market value of $1.25 per square foot. 

Lots 6, 7 and 8 are in the ownership of Mrs. Lottie May 
Martin. They contain approximately 32,294 square feet 
and have a fair market value of $2.50 per square foot. The 
improvements on these lots have a fair market value of 
$8500. 

Lot 3 is in the ownership of Mr. James Martin and con¬ 
tains approximately 10,060 square feet and has a fair mar¬ 
ket value of $1.25 per square foot. 
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Lots 4 and 5 are in the ownership of The Smoot Sand & 
Gravel Corporation. They contain approximately 24,725 
square feet and have a fair market value of $1.20 per 
square foot. 

Supplemental Conclusions of Law 

Lots 1 and 2 have a value of $24,607.50. 

Lots 6, 7 and 8 have a total value for land and improve¬ 
ments in the sum of $89,235. 

Lot 3 has a value of $12,575. 

Lots 4 and 5 have a value of $29,670. 

F. Dickinson Letts 
Justice 

• • • • 

1298 Filed Jan 8 1948 Harry M. Hull, Clerk 

Final Judgment 

Upon consideration of the above-entitled cause and of 
the original and supplemental findings of fact and conclu¬ 
sions of law filed therein, it is by the Court this 8th day 
of January, A. D. 1948. 

ADJUDGED, ORDERED AND DECREED:— 

1. That by virtue of the provisions of the deed-in-trust 
from the original proprietors of the lands embraced in 
Square East of Six Hundred and Sixty-four (E. of 664), 
in the District of Columbia, to the Trustees, Thomas Beall 
and John Mackall Gantt, the proceedings by the Commis¬ 
sioners for laying out and subdividing the City of Wash¬ 
ington and the conveyances made by said Commissioners, 
a good and indefeasible title in fee simple to each of the 
lots in said square as against the United States was vested 
in defendant’s predecessors in title. 

2. That such title to original lots One (1), Two (2), 
Six (6), Seven (7), and Eight (8), in said square has duly 

passed and is now vested in defendant Lottie May 

1299 Martin; that such title to lot Three (3) in said 
square has duly passed and is now vested in defend- 
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ant James Martin; and that such title to lots Four (4) 
and Five (5) in said square has duly passed and is now 
vested in The Smoot Sand & Gravel Corporation, a corpo¬ 
ration. 

3. That said lots have riparian rights appurtenant 
thereto and the title to the wharf and other improvements 
appurtenant to the lots is in the respective owners. 

4. That a further description of lots Six (6), Seven 
(7), and Eight (8), in said square is as follows:— 

“That land bounded on the west by the easterly line 
of Water Street, on the south by the northerly line of lot 
Five (5), in said square, from its intersection with the 
easterly line of Water Street to the bulkhead line of the 
Eastern Branch of the Anacostia River, on the east by 
said bulkhead line and on the north by the southerly line 
of S Street from its intersection with the easterly line of 
Water Street to said bulkhead line; excluding, however, 
any portion of said land below the mesne highwater mark 
of said Eastern Branch.’’ 

5. That a further description of lots One (1) and Two 
(2), in said square, is as follows:— 

“That land bounded on the west by the easterly line of 
Water Street, on the south by the northerly line of T 
Street, South, from its intersection with the easterly line 
of Water Street to the bulkhead line of the Eastern Branch 
of the Anacostia River, on the east by said bulkhead line 
and on the north by the southerly line of lot three (3) in 
said square, from its intersection with the easterly line 
of Water Street to said bulkhead line; excluding, how¬ 
ever, any portion of said land below the mesne highwater 
mark of said Eastern Branch.” 

6. That a further description of lot three (3), in said 
square, is as follows:— 

“That land bounded on the west by the easterly line 
of Water Street, on the south by the northerly line of lot 
two, (2), in said square, from its intersection with 
1300 the easterly line of Water Street to the bulkhead 
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line of the Eastern Branch of the Anacostia River, 
on the east by said bulkhead line and on the north by the 
southerly line of lot four (4), in said square, from its inter¬ 
section with the easterly line of Water Street to said bulk¬ 
head line; excluding, however, any portion of said land 
below the mesne highwater mark of said Eastern Branch.” 

7. That a further description of lots four (4) and five 

(5) , in said square, is as follows:— 

“That land bounded on the west by the easterly line of 
Water Street, on the south by the northerly line of lot three 
(3), in said square, from its intersection with the westerly 
line of Water Street to the bulkhead line of the Eastern 
Branch of the Anacostia River on the east by said bulk¬ 
head line and on the north by the southerly line of lot six 

(6) , in said square, from its intersection with the easterly 
line of Water Street to said bulkhead line; excluding, how¬ 
ever, any portion of said land below the mesne highwater 
mark of said Eastern Branch.” 

8. That said lots one (1) and two (2) have a value of 
twenty-four thousand six hundred and seven & 50/100 
dollars ($24,607.50); that said lot six (6), seven (7), and 
eight (8) have a total value for land and improvements of 
eighty-nine thousand two hundred thirty-five & No/100 
dollars ($89,235.00); that said lot three (3) has a value 
of twelve thousand five hundred seventy-five & No/100 dol¬ 
lars ($12,575.00); and that said lots four (4) and five (5) 
have a value of twenty-nine thousand six hundred seventy & 
No/100 dollars ($29,670.00). 

9. That the plaintiff, United States of America, has no 
valid right, interest or claim in or to the said lots or 
parcels of land embraced within said Square East of 
Six Hundred and Sixty-four (E. of 664). 

10. That the plaintiff has a good and indefeasible title 
in fee simple to all of the land lying between the north 

and south lines of S Street South extended to the 
1301 line of maximum depth of the Anacostia River and 
between the Easterly Line of Water Street and said 
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line of maximum depth of the Anaeostia River. 

11. That the plaintiff has a good and indefeasible title 
in fee simple, subject to the riparian rights of defendants 
(including the right to maintain such portion of the wharf 
of Lottie May Martin appurtenant to lots six (6), seven 
(7) and eight (8) as is below the mesne high water line 
of the Anaeostia River) to all of the land between the 
extended South line of S Street, South and the extended 
north line of T Street, South and between the mesne high 
water mark of the Anaeostia River and the line of maxi¬ 
mum depth thereof. 

F. Dickinson Letts 
Justice 

No objection to form. 

Robert R. MacLeod 
Atty. Dept. Justice 
Attorney for Plaintiff. 

• • • • 

1314 Filed Feb 6 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that the United States of Amer¬ 
ica, plaintiff above-named, appeals to the United States 
Court of Appeals for the District of Columbia from the 
final judgment entered in this action on January 8,1948. 

Robert R. MacLeod 
Robert R. MacLeod 
Attorney, Department of 
Justice 

Washington, D. C. 

Notice to: 

Daniel Partridge HI 
American Security Building 
Washington, D. C. 

• • • • 

1321 Filed Feb 13 1948 Harry M. Hull, Clerk 
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Notice of Cross Appeal 

Notice is hereby given this 13th day of February, A. D. 
1948, that the defendant-appellees, Lottie May Martin, 
James Martin and The Smoot Sand & Gravel Corporation, 
a corporation, hereby appeal to the United States Court 
of Appeals for the District of Columbia from paragraphs 
number eight (8) and eleven (11) of the final judgment 
of this Court entered on the 8th day of January, A. D. 
1948. 

Daniel Partridge, III 
Daniel Partridge, III 

American Security Building, 
Washington, D. C. 

Milton D. Campbell, 

Milton D. Campbell 
Woodward Building, 
Washington, D. C. 

Attorneys for Defendant- 
Appellees. 

Copy of notice to be mailed to 
Robert R. MacLeod, Esq. 

Rm. 2537, Department of Justice, 

9th & Pa. Ave. N. W. 

Wash., D. C. 

Atty. for Plaintiff 
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INDEX TO PRINTED VOLUME II 
Pages 127 to 512 

(Volume II contains excerpts from the proceedings before 
the District Court to determine title to 
the property involved)* 

Printed 
Original VoL II 

Opening statements and objections re¬ 
garding burden of proof and stipu¬ 
lations - 2-3, 128, 

64-69 129-130 

DEFENDANTS’ WITNESSES 
Herman Kahn, Director of natural re¬ 
sources records office in National Ar¬ 
chives. 

Direct - 69 * 131 

John W. Gnllidge, Vice President of 
Real Estate and Columbia Title Com¬ 
pany. 

Direct_1_ 105 152 

Cross_ 212 170 

Kenneth G. Femald, Assistant Survey¬ 
or, D. C. Surveyor’s Office. 

Direct _-_ 237,294 176,198 

William N. Handiboe, Assistant Chief 
Clerk, D. C. Engineer Department. 

. Direct _ 283 197 

James Martin, one of defendants 

Direct _ 345 230 

DEFENDANTS’ EXHIBITS — Origi¬ 
nal exhibits found in envelopes trans¬ 
mitted to Court of Appeals except as 
otherwise indicated. 

* Volume I contains the pleadings, motions, orders, judgments, docket 
entries, notices of appeal, etc., filed in the District Court. 

Volume III contains excerpts from the proceedings before the District 
Court to determine the value of the property involved. 

Volume IV contains defendants’ exhibits not printed in volume I, II 
or IIL 

Volume V contains plaintiff’s exhibits not printed in volume I, II or IIL 
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INDEX (Continued) 


Original 


Printed 

VoLU 


Def. No. 4 for identification (Division 
sheet of Square 666 signed B. King, 
Surveyor, September 11, 1799, from 
National Archives.) 


Identified . 

_ 103-104 

151 

Offered . 

_ 103 

151 

Bejected- 

_ 104 

151 

Found - 


VoL IV 


Def. No. 5 for identification (Division 
sheet of Square 666 signed B. King, 
Surveyor, September 11, 1799, from 
National Archives.) 

Identified 
Offered ~ 

Bejected_ 

Found - 

Def. No. 6 for identification (Division 
sheet of Square 666 signed Dermott, 
July 23, 1794, from National Ar¬ 
chives.) 

Identified 
Offered 
Bejected 
Found 

Def. No. 7 for identification (Deed from 
James Barry to John and Jeremiah 
Booth, recorded October 18, 1802.) 
Identified . 

Offered _ 

• Bejected ... 

Found _ 


104-105 

104 

105 


104-105 

104 

105 



151-152 


VoL 


134 

133 

134 



439-440 




INDEX (Continued) 


Original 

Def. No. 9 for identification (Plat of 
Survey of lots 6 and 8, Square E. of 
664, signed by Wm. P. Richards, Sur¬ 
veyor, prepared for James Martin, 

April 18,1906; same as Exhibit “B” 
attached to James Martin’s affidavit 
in support of motion for summary 


judgment) 

Identified _ 245 

Offered _ 238,244 

Rejected _ 244 

Found _ 1195 

V 

t \ 


Def. No. 10 for identification (Plat of 
Survey of lots 6 and 8, Square E. of 
664, signed by Wm. P. Bichards, pre¬ 
pared for James Martin, April 18, 

1906; same as Exhibit “C” attached 
to James Martin’s affidavit in sup¬ 
port of motion for summary judg¬ 
ment) 

Identified _ 245 

Offered _ 238,244 

Rejected - 244 

Found _ 1196 

Def. No. 11 for identification (Plat of 
survey of bulkhead line opposite lots 
6,7 and 8, Square E. of 664 signed by 
Hazen, Assistant Surveyor, made for 
James Martin, June 27, 1906; same 
as Exhibit “D” attached to James 
Martin’s affidavit in support of mo¬ 
tion for summary judgment) 


in 

Printed 

VoLEC 


181 
176,180 
180 
52-A 


181 
176,180 
180 
52-B 




IV 


INDEX (Continued) 




Printed 


Original 

Vol. II 

Identified _ 

245 

181 

Offered _ 

245 

181 

Rejected - 

245 

181 

Found _ 

1197 

52-C 


Def. No. 12 (Page for Square E. of 664 
from Record of Squares, signed R. 
King, August 28, 1799, from D. C. 
Surveyor’s office.) 


Identified _ 

Offered - 

Received _ 

Found _ 



253 184 
253 184 
253 184 
_ VoL IV 


Def. No. 13 for identification (Plat of 


Square E. of 664 signed M. C. Hazen, 

Surveyor, July 29,1918.) 

Identified _ 260 187 

Offered _ 258 187 

Rejected - 260 187 

Found _ — Vol. IV 

Def. No. 14 (Sheet 9 of Dermott map; 
same as PI. Ex. 5.) 

Identified _ 267 191 

Offered _ 


Def. No. 15 (Dermott map) 

Identified _ 

Offered _:_ 

Received _ 

Found _ 


268 191 

267 191 

308 207 

_ Enve¬ 
lope 












INDEX (Continued) 


V 

Printed 

Def. No. 16 (Enlargement of portion of 
Dermott map showing Square E. of 
664 and adjacent area.) 

Original 

VoL II 

Identified .. 

270 

192 

Offered - 

270 

192 

Received -- 

270 

192 

Found _ 


VoL IV 


Def. No. 17 for identification (Page 1223 
for Sqnare 1042 from Record of 
Squares, signed R. King, Jr., May 
1799.) 


Identified - * _ 

293 

197 

Offered - - 

254 

185 

Rejected - 

Found ___- T . TT —, 

256 

186 
VoL IV 

Def. No. 18 (Same as PL Ex. No. 1 


filed with memorandum in opposition 




to motion for summary judgment; 
plat of Anacostia River Harbor lines, 
dated October 1, 1925 and February 


5,1926.) 

Identified_ 301 203 

Offered_ 297 200 

Received- 304 204 

Found _ _ VoL IV 

Def. No. 19 (Plat of Carrollsburgh) 

Identified_ 321 215 

Offered_ 320-321 215 

Received_ 321 215 

Found _ _ VoL IV 


Def. No. 20 (Indenture between Wm. 
Matthews, pres, of St. Vincents Or¬ 
phan Asylum and Lewis H. Machen, 














VI 


INDEX (Continued) 


Printed 
Original VoL II 

lots 4 and 5; same as [Respondent's 
Exhibit M No. 4 filed with Machen 


answer on June 30,1930.) 

Identified _ 341 227 

Offered _ 339 225 

Received _ 341 227 

Found _ _ VoL I, 

p. 38 


Def. No. 21 for identification (Deed, 

Henrietta Forman et aL, to Jeremiah 
A. Hepburn, April 22,1863, lot 7.) 

Identified _ 342 228 

Offered _ 341 227 

Rejected - 342 227 

Found _ _ 442 

Def. No. 22 for identification (Deed, Je¬ 
remiah Hepburn to Wm. B. Todd, 

December 3, 1853, lot 7.) 

Identified _ 342 228 

Offered_ 341 227 

Rejected_ 342 227 

Found _ _ 444 


Def. No. 23 for identification (Decree 
in Equity No. 26260, quieting title to 
lot 6, dated November 23,1906; same 
as Exhibit “A" attached to James 
Martin's affidavit in support of mo¬ 
tion for summary judgment.) 


Identified- 

_ 345 

229 

Offered- 

_ 344-345 

229 

Rejected - 

_ 344 

230 

Fnrmd _ 


VoL 1, 



p.51 








INDEX (Continued) 


vn 

Printed 
Original VoL II 


353 234 

352 234 

92,368 146,237 
_ VoL IV 

Def. No. 25 for identification (Plat of 
Sq. E. of 664, from Division Sheets, 

National Archives, signed Dermott, 


July 23,1794.) 

Identified__ 353 234 

Offered _ 352 234 

Rejected _ 92,368 146,237 

Found_ _ Vol. IV 

Def. No. 26 for identification (Back of 
Def. No. 25) 

Identified _ 353 234 

Offered _ 352 234 

Rejected _ 92,368 146,237 

Found_ _ VoL IV 


Def. No. 27 for identification (Certifi¬ 
cate as to Sq. E. of 664 from Division 
Sheets, National Archives, signed R. 

King, Aug. 28, 1799) 

Identified _ 353 234 

Offered_ 352 234 

Rejected _ 92,368 146,237 

Found_ _ VoL IV 

Def. No. 28 for identification (Plat of 
Sq. E. of 664, from Division Sheets, 

National Archives, signed R. King, 


Def. No. 24 for identification (Unsigned 
certificate from Division sheets as to 
Sq. East of 664 from National Ar¬ 
chives) 

Identified_ 

Offered _ 

Rejected _ 

Found_ 





Y1U 


INDEX (Continued) 


Printed 
Original VoL II 

Ang. 28, 1799) 

Identified_ 353 234 

Offered_ 352 234 

Rejected_ 92,368 146,237 

Found_ — VoL IV 

i Def. No. 29 for identification (Back of 
Def. No. 28) 

Identified _ 353 234 

Offered _ 352 234 

Rejected_ 92,368 146,237 

Found_ VoL IV 

Def. No. 30 for identification (Back, of 
Def. No. 31; certificate as to Sq. E. 
of 664 signed R. King, August 28, 

1799.) 

Identified_ 353 234 

Offered_ 352 234 

Rejected_ 92,368 146,237 

Found___ VoL IV 

Def. No. 31 for identification (Plat of 
Sq. E. of 664 from Division sheets, 

National Archives, signed Dermott, 

July 23, 1794.) 

Identified- 353 234 

Offered- 352 234 

Rejected_ 92,368 146,237 

Found- VoL IV 

Def. No. 32 for identification (3 plats: 

Sq. E. of 664 with certificate signed 
R. King, August 28, 1799, from Reg¬ 
ister of Squares, National Archives; 
similar plats of Sq. E of 662 and Sq. 

S of 708.) 




\ 



INDEX (Continued) 

ix 

Printed 


Original 

VoL II 

Identified .. 

_ 355 

235 

Offered — 

....._____ 355 

235 

Rejected — 

_ ... 368 

237 

Found_ 


VoL IV 


Def. No. 33 for identification (Page re 
Sq. E. of 664 from “Record of Re- 
division of City Lots in Carrolls- 
burgh and Hamburg” from National ? 


Archives.) 

Identified_-_ 

_ 357 

236 

Offered ... ~ .. 

„ 


Rejected ... - 

368 

237 

Found.. ... 


VoL IV 


Def. No. 34 for identification (Page re 
Sq. E. of 664 from “Record of Re¬ 
division of City Lots in Carrolls- 
burgh and Hamburg” from National 
Archives.) 


Identified _ 

Offered - 

357 

236 

Rejected _ 

368 

237 

Found _ 


VoL IV 


Def. No. 34a-34k (Pages from “Record 
of Redivision of City lots in Car- 
rollsburgh and Hamburg” from Na¬ 
tional Archives.) 

Identified _ 

Offered- 

Found- VoL IV 

Def. No. 35 (Part of grade sheet pre¬ 
pared by Nicholas King, 1797, show¬ 
ing area around Sq. E. of 664.) 


X 


INDEX (Continued) 


Printed 
Original VoL II 

Identified_ 546 324 

Offered_ 537-542 321-324 

Received___ 546 324 

Found_ _VoL IV 

Def. No. 36 (Page 1226 of Record of 
Squares showing Sq. W. of 23.) 

Identified_ 546 324 

Offered_ 533-536 318-320 

Received_ 536,546 320,324 

Found_ — VoL IV 

Def. No. 37 for identification (Letter 
dated March 19,1938.) 

Identified _ 611-612 360 

Offered _ 611 360 

Withdrawn_ 621 365 

Def. No. 38 for identification (Rivers 
and Harbors Act) 

Identified _ 611-612 360 

Offered _ 611 360 

Withdrawn_ 621 365 

Def. No. 39 for identification (Plat) 

Identified _ 611-612 360 

Offered _ 611 360 

Withdrawn _ 621 365 

Def. No. 40 (Permit No. 3092, May 16, 

1906, attached to application of April 
27, 1906 to reconstruct wharf.) 

Identified _. 672 387 

Offered_ 672 387 

Received_ 677 391 

Found- - VoL IV 











INDEX (Continued) 


XI 


t 


Original 


Def. No. 44 for identification (Tax cer¬ 
tificate, dated Jan. 28, 1947, lots 1 
and 2.) 

Identified _ 

Offered _ 

Rejected- 

Found _ 

Def. No. 45 for identification (Same as 
lots 4 and 5) 

Identified _ 

Offered - 

Rejected _ 

Found _ 

Def. No. 46 for identification (Same as 
to lot 3) 

Identified _ 

Offered _ 

Rejected - 

Found _ 

Def. No. 47 for identification (Same as 
to lots 6, 7 and 8) 

Identified _ 

Offered _ 

Rejected _ 

Found _ 


764 

764 

766 


764 

764 

766 


765 

765 

766 


765 

765 

766 


GOVERNMENTS WITNESSES 

J. Gerald MacVeigh, Attorney, Depart¬ 
ment of Justice 

Direct ___ 368 

Cross_ 399 


Printed 

Voin 


438 

438 

439 
449 


438 

438 

439 
450 


438 

438 

439 
451 


438 

438 

439 
452 


237 

250 













INDEX (Continued) 


• • 
Xll 



Original 

Printed 
VoL n 

Kenneth G. Femald, Assistant Sur¬ 
veyor, D. C. Surveyor’s office 

Direct _ 

426 

264 

Cross_ 

530 

316 

Redirect - T .. 

560 

332 

Recross _ 

570 

336 

Edwin A. Schmitt, Engineer, U. S. 



Corps of Engineers 



Direct _ 

578 

340 

Cross _ 

607 

357 

Redirect _ 

630 

371 

Charles H. Beall, Administrative As¬ 
sistant, Department of Building In¬ 
spection 

Direct _ 

638 

375 

Cross _ 

671 

387 


GOVERNMENT’S EXHIBITS—Orig¬ 
inal exhibits found in envelopes 
transmitted to Court of Appeals ex¬ 
cept as otherwise indicated. 

PL Ex. 5 (Sheet 9 of Dermott map.) 

Identified_ 

Offered_ 

Received_ 


437 270 

436 270 

437 270 

_ VoLV 


PL Ex. 7 (Plat prepared June 14,1946, 
showing Squares E. of 662 and E. of 
664 as shown on sheet 9 of Der¬ 
mott’s survey.) 


Identified _ 

Offered _ 

Received _ 

Found _ 


436 269 

437 270 

... 437,440 270,272 

_ VoLV 









INDEX (Continued) 


• •• 
xin 


Printed 
Original VoL n 


PI. No. T-3 (Plat of resurvey of Dud- 
dington Manor (Cerne Abbey).) 

Identified _ 392 246 

Offered _ 394 247 

Received_ 394 247 

Found_ _ Vol. V 


PL No. T-4 (Confirmation patent to 


Charles Carroll, Jr., to Ceme Abbey 


■j 

Manor.) 

Identified _ 

630 

371 

Offered . 

394,425, 

247,263, 


630 

371 

Received . 

630 

371 

Found . 

_ 

453 


PL No. T-5 (Certificate of resurvey of 


Ceme Abbey Manor.) 


Identified_ 

630 

371 

Offered_ 

425 

263 

Received . 

630 

371 

Found _ 


458 


PL No. T-6 (Detail Survey of Sq. E. of 
664 prepared by Healy, November 1, 


1946) 



Identified_ 

_ 428 

264 

Offered _ 

. 428-429 

264 

Received- 


VoLV 


PL No. T-7 (Page from “Book of Orig¬ 
inal Surveys of Squares” showing 
return for several squares, including 
Sq. E. of 664 signed Andrew Elli- 
cott, June 15, 1793, from Surveyor’s 
office.) 










xiv 


INDEX (Continued) 


Printed 
Original VoL II 


Identified _ 442 274 

Offered - 442 274 

Received _ 443 274 

Found _ • _ VoL V 

PL No. T-8 (Sheet 10 of King’s plats 
showing Sq. E. of 664, from Sur¬ 
veyor’s office.) 

Identified - 449 277 

Offered_ 448 277 

Received- 449 277 

Found _ _ VoLV 

PL No. T-9 (Part of sheet 13 of King’s 
plats, showing Sq. E. of 664, from 
Surveyor’s office.) 

Identified_ 449 278 

Offered_ 449 278 

Received _ 449,452 278,280 

Found - VoLV 

PL No. T-10 (Original Square 664, 
signed Dermott and R. King, August 
28, 1799, from Surveyor’s office.) 

Identified _ 463 286 

Offered _ 463 286 

Received _ 463 286 

Found _ VoLV 

PL No. T-ll (Ellicott Plan of City of 
Washington, engraved by Sami Hill, 

Boston.) 

Identified_ 467 289 

Offered _ 467 288 

Received_ 473 289 

Found _ VoLV 










INDEX (Continued) 


xv 


Printed 
Original VoL II 

PL No. T-12 (Ellicott Plan of City of 
Washington, engraved by Thackrar 
& Vallance, PhiL, 1792.) 


Identified_— 


474 

290 

Offered _ 


474 

290 

Beceived_ 


474 

290 

Found _ 



VoLV 


PI. No. T-13 (Plan of City of Washing¬ 
ton, entered according to Act of 
Congress on November 12, 1822, by 
S. A. Elliott. Drawn from original 
Plan adopted and signed by J. 

Adams, President of the United 
States, by W. Ellicott.) 

Identified _ 481 295 

Offered _ 476,481 291,295 

Beceived - 480,481 294 

Found _ _ VoLV 


PL No. T-14 (DeKraft map of City of 
Washington, published by Brannan, 
1828.) 

Identified _ 

Offered - 

Beceived_ 

Found _ 


483 295 
483 295 
490 297 
_ VoL V 


PL No. T-15 (Chart of Potomac Biver 
and Eastern Branch by Ewing made 
pursuant to resolution of May 26, 
1837; same as PL Ex. 4 filed with 
memorandum in opposition to motion 
for summary judgment) 


Identified _^_ 

492 

298 

Offered ... 

492 

298 

Beceived_ 

492 

298 

Found ... 


VoLV 








XVI 


INDEX (Continued) 


Printed 
Original VoL II 


PL No. T-16 (Boschke map of City of 
Washington, 1857.) 

Identified _ 

Offered _ 

Received_ 


494 299 

494 299 

503 305 

_ VoLY 


PL No. T-17 (Coyle’s Grades, p. 12 May 
2, 1859.) 

Identified _ 

Offered _ 

Received_ 

Found _- 


500 303 

500 302 

501 303 
_ VoL V 


PL No. T-18 (Map of Harbors of Wash¬ 
ington and Georgetown, December 
12,1872, United States Engineers Of¬ 
fice, same as PL Ex. 6 filed with 
memorandum in opposition to motion 
for summary judgment.) 

Identified _ 

Offered_ 

Received_ 

Found _ 


505 306 
505 306 
505 306 
_VoL V 


PL No. T-19 (Map Harbors of Wash¬ 
ington and Georgetown, July 1882, 
Coast and Geodetic Survey) 


Identified _ 

_ _ 506 

307 

Offered_ 

_ 506-507 

307 

Received.. 

507 

307 

Found _ 


VoL V 


PL No. T-20 (Map of Anacostia River, 
March 1904, showing existing and 
proposed harbor lines, U. S. Engi¬ 
neers Office.) 









INDEX (Continued) xvii 

Printed 
Original VoL II 

Identified _ 511 310 

Offered _ 511 310 

Received _ 511 310 

Found _ — VoLV 


PL No. T-21 (Map of Anacostia River, 
property survey of Sq. E. of 664 and 
E. of E. of 664, October 27, 1926, 
United States Engineers Office; same 
as PL Ex. 3 filed with memorandum 
in opposition to motion for summary 
judgment) 


Identified _ 513 311 

Offered _ 513,600 311,352 

Received _ 514,515, 312,352 

600 

Found . VoL V 

PL No. T-22 (Deed, Thomas Johns, 

James Lingan, Wm. Deakins, et aL, 

Thos. Beall and John Mackall Gantt, 

Trustees, April 9, 1793.) 

Identified _ 518 313 

Offered _ 516,517 313 

Received _ 519,520 314 

Found _ 461-465 

PL No. T-23 (Deed, Notley Young and 
Geo. Digges to trustees, January 25, 

1792.) 

Identified _ 518 313 

Offered _ 516,517 313 

Received _ 519,520 314 

Found _ 466-471 


Pl. No. T-24 (Deed, Thos. Johnson, 
Daniel Carroll to trustees, January 
11, 1792.) 
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xvm 




Printed 


Original 

VoL n 

Identified . 

518 

313 

Offered .-. 

516,517 

313 

Received . 

519,520 

314 

Found . 


471-475 

.. No. T-25 (Deed, David Ross, et al., 



to trustees, May 9, 1793.) 



Identified . 

520 

314 

Offered . 

520 

314 

Received . 

520 

314 

FnrmH 


..475-479 

.. No. T-26 (Deed, John Earle to trus- 



tees, October 10,1791.) 



Identified . 

520 

314 

Offered . 

520 

314 

Received . 

520 

314 

Found . 


479-483 


PL No. T-27 (Certificate of allotment by 
Commissioners to Wm. A. Washing¬ 
ton.) 

Identified _ 

Offered __ 

Received _ 

Found _ 


521 315 

520 315 

521 315 

_ 483-485 


PI. No. T-28 (Plat, Anacostia River, 
Capital Materials Co., South Capitol 
Street plant, condition March 8, 


1938.) 

Identified _ 600 352 

Offered - 600,602 352,354 

Received _ 602-603 354 

Found _ _ Vol.V 
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PI. No. T-29 (Plat, Anacostia River, 

Capital Materials Co., condition Sep¬ 
tember 8, 1944.) 

Identified _ 

Offered _ 

Received _ 

Found _ 

PI. No. T-30 (Plat, Anacostia River, 

Capital Materials Co., shore line com¬ 
parison, November 12, 1946.) 

Identified - 

Offered _ 

Received _ 

Found _ 


PL No. T-31 (Form of permit to Capi¬ 
tal Materials Co. to dredge on the 
Anacostia at foot of South Capitol 
Street, August 20, 1937.) 

Identified _ 622 366 

Offered _ 617,619, 363,365 

621 

Received . 621-622 366 

Found . Vol. V 

PI. No. T-32 (Permit to make minor re¬ 
pairs to frame house on lot 8, Sq. E. 
of 664) 

Identified _ 655 377 

Offered _ 655 377 

Received _ 656 378 

Found _ _ _ 


PI. No. T-33 (Eleven papers: Letter 
Sept. 19, 1902, S. T. Thomas to Ma¬ 
jor Biddle, Engr. Commissioner, D. 
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Printed 
Original Vol. II 


C., re permit to repair wharves; reply 
thereto; letter Sept. 26, 1902, S. T. 
Thomas to D. C. Commissioners pro¬ 
testing dumping by street cleaners 
on lots 6-8; Permit No. 866% from 
Inspector of Buildings, Nov. 6, 1902, 
to construct wharf subject to condi¬ 
tions; letter Nov. 11, 1902, S. T. 
Thomas to Inspector of Buildings re¬ 
jecting permit; letter Nov. 12, 1902, 
recommending reference to Corpora¬ 
tion Counsel re modifying permit; 
formal application dated Nov. 6,1902 
for foregoing permit (same as appli¬ 
cation of that date in PI. Ex. T-39, 
vol. V); letter Jan. 9, 1903, Corpora¬ 
tion Counsel to D. C. Commissioner, 
stating permit should not be modi¬ 
fied; letter Jan. 14, 1903, to S. T. 
Thomas so advising.) 

Identified _ 

Offered _ 

Received _ 

Found _ 


657 379 

658 379 

659 380 

_ 485-492 


PI. No. T-34 (Letter, June 24, 1932, 
denying application for permission to 
make fill and erect timber boat land¬ 
ing, together with application.) 


Identified ... 

662 

381 

Offered __ ___ _ 

662 


Received .-. 

. 662-663 

382 

Found . 


Vol. V 
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INDEX (Continued) 


Printed 
Original VoL II • 


PI. No. T-35 (Plat prepared by Wm. J. 
Latimer for James Martin, January 
and February 1927; showing earth 
fill in S Street, and Sqs. E. of 664 
and E. of E. of 664.) 

Identified ___ 

Offered .—.—............. 

Received _ 

Found _ 


663 382 

663 382 

663 382 

_ Vol. V 


PI. No. T-36 (Eight sheets: Letter Sept. 

1, 1932, Capital Materials Co. to 
Brennan, Chairman, Wharf Commit¬ 
tee re application for permit to make 
fill and build bulkhead; similar letter 
Sept. 20, 1932, to D. C. Commission¬ 
ers; letter Sept. 22, 1932, to D. C. 

Commissioners re pending case and 
rights to be acquired permit dated 
Oct. 13, 1932, to fill as to lots 4 and 
5; permit dated Oct. 25,1932, to fill as 
to lots 1, 2 and 3; agreement dated 
Oct. 25, 1932 re pending case and 
rights acquired.) 

Identified _ 664 383 

Offered _ 663-664 383 

Received - 667 384 

Found _ _ 493-501 


PI. No. T-37 (Four papers and map; 
letter, July 30, 1932, Capital Materi¬ 
als Co. to D. C. Engr. Comm, re plans 
and application re rewashing plant; 
letter, Feb. 25, 1936; similar letter 
Feb. 25, 1936; memorandum, March 
2, 1936, re conditions to permit; let- 
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xxii 


Printed 
Original Vol. II 


ter, March 4, 1936, Sec. Board of 
Commrs. to Capital Materials Co., re 
issuance of permit; plat of proposed 
settling basin on lot 5.) 

Identified _ 

Offered _ 

Received _ 

Found _ 


667 384 

667 384 

668 384-385 
_ Vol. V 


PI. No. T-38 (Two papers: letter Dec. 
1, 1939, Lottie May Martin to D. C. 
Commrs. requesting permission to 
raise roof and make addition to shed; 
signed Oct. 28, 1939, by James Mar¬ 
tin, re pending case and rights ac¬ 
quired.) 

Identified ___ 

Offered _ 

Received _ 

Found _ 


668 385 

668 385 

669 385 

_ 502-503 


PI. No. T-39 (Six papers: Application 
for permit to make additions to 
wharf, Nov. 6,1902; Permit No. 866 V 2 
from Inspector of Buildings to make 
additions to wharf subject to condi¬ 
tions; 2 plats.) 

Identified- _ 

Offered _:_ 

Received _ 

Found - 

PI. No. T-40 (Three papers: Applica¬ 
tion for and permit No. 148583 to 
Lottie May Martin to repair wharf, 
Nov. 23,1931; statement of condition 
re pending case and rights acquired.) 


669 385 

669 385 

670 386 
_ Vol. V 
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Identified _ 671 387 

Offered _ 670-671 386 

Received _ 671 387 

Found ...... 504-507 


PL No. T-41 (Three papers: letter, May 
29, 1902, S. T. Thomas to Bldg. In¬ 
spector, re permission to build fence; 
letter, June 2, 1902, Bldg. Inspector 
to Engr. Commr. re application; plat 
showing proposed fence.) 

Identified _ 

Offered _ 

Received _ 

Found _ 


681 394 

681,684 393,394 
681,684 394 

_ Vol. V 


PI. No. T-42 (Proclamation of Geo. 
Washington appointing Commission¬ 
ers to lay out city.) 

Identified _ 

Offered _ 

Received _ 

Found _ 


684 394 
684 394 
686 394 
_ 507-508 


PI. No. T-43 (Photostat of Marshland 
Act of 1699—“An Act Ascertaining 
the Bounds of Land”.) 

Identified _ 

Offered _ 

Received _ 

Found _ 


763 438 

693,763 398,437 
763 438 


PI. No. T-44 (Lease, D. C. Commrs. to 
Smoot Sand and Gravel Corp. leas¬ 
ing portion of S. Street, Aug. 20, 
1940.) 
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Printed 
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Identified _ 694 398 

Offered _ 694 398 

Received _ 699 402 

Found _ _ 509-512 

PI. No. T-45 (Map of Carrollsburg, 
recorded July 23, 1773, co-paid by 
John Stewart, C. E., 1893.) 

Identified _ 699 402 

Offered - 699 402 

Received _ 701 403 

Found __ VoL V 

DEFENDANTS’ WITNESSES ON 
REBUTTAL 

James Martin, one of defendants 

Direct _ 702,720 404,414 


William N. Handiboe, Assistant Chief 
Clerk, Engineer 

Direct ___ 704,757 404,434 

Objections and rulings as to agreed 
statement of facts _ 733 422 

DEFENDANTS’ EXHIBITS ON 
REBUTTAL 

Def. No. 41 (Letter, Aug. 1, 1932, Di¬ 
rector of Sanitary Engineering to 
Engineer Commissioner re Capi¬ 
tal Materials Co. application for per¬ 


mit re gravel rewashing plant.) 

Identified _ 759 435-436 

Offered _ 757 434 

Rejected _ 759 436 

Found _ _ 446 


Def. No. 42 (Letter, Oct. 11, 1932, 
Chairman of Wharf Comm, to Engi¬ 
neer Commr. re permit to Capital 
Materials Co. to construct bulkhead.) 




















INDEX (Continued) 


XXV 


Printed 
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Identified _ 

Offered ___ 

Rejected - 

Found _ 

Def. No. 43 (Letter, Nov. 4,1930, Pres, 
of Board of Commrs. to the Attorney 
General re permit to fill to bulkhead 
line.) 

Identified . 

Offered _ 

Rejected . 

Found . 


759 436 

759 436 

761 436 

447 


761 436 

761 436 

762 437 
448 
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EXCERPTS FROM PROCEEDINGS BEFORE THE 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Before: Associate Justice F. Dickinson Letts 
Appearances on behalf of the United States: Robert R. 

MacLeod, Mrs. Naneita Smith and Joseph Ingram 
Appearances of behalf of the Defendants: Daniel Par¬ 
tridge, m and Milton D. Campbell 
• • • • 

2 Mr. MacLeod: This is an action brought, Your 
Honor, under a special Act of Congress passed in 

1912; • • • 

• • • • 

3 • • * one 0 f a series that has been brought under 
this Act, and there were several others that were 

brought under a preceding Act of 1890 . 

• • • • 

58 The Court: • • • The recess time has about ar¬ 

rived. When we come back, we will proceed with 
the proof. 

Mr. Partridge: Yes, Sir. 

The Court: And the burden will be on the defendants. 
Mr. Partridge: You want us to proceed with our evi¬ 
dence then? 

The Court: Yes. 

• • * • 

60 Mr. Partridge: May I ask one thing before we 
close? 

The Court: Yes. 

Mr. Partridge: Is Your Honor ruling that we have the 
burden of proceeding with the evidence or the burden of 
proof on the whole case? 

The Court: The burden of proof. 

Mr. Partridge: On the whole case? 

The Court: Yes. As I see it now. I don’t know how 
it could be otherwise. 
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Mr. Partridge: If that is a specific ruling on the 
61 whole case, we do not mind if it is a burden of pro¬ 
ceeding with the evidence, but if Your Honor did 
want to rule on that, we would like to argue further on who 
has the burden of proof without being foreclosed by ruling 
at this time as a final argument. 

So, could Your Honor defer your ruling on who has the 
burden of proof until we have a chance to be heard further 
on that, and rule that we have the burden of proceeding 
with the evidence? 

The Court: Yes. You may proceed and I will hear you 
at some time later as to the burden of proof. 

As I see it, however, it ought to be on you. 

Mr. Partridge: Yes, but the very factor which will 
appear in the evidence which we say changes that situa¬ 
tion, will appear. 

The Court: I will hear you later on that, then. 

• • * • 

64 Mr. Partridge: If your Honor please, to keep 
the record clear, I want to state that it is our con¬ 
tention that the Government should proceed with their 
evidence. 

Under the new rules we do not have to note exceptions 
any more. Is that not correct? 

The Court: That is correct. 

Mr. Partridge: If your Honor please, wo have stipu¬ 
lated a number of facts, Mr. MacLeod and I, into the rec¬ 
ord, and the stipulations are on file in the case. 

All of those facts will be considered in the record from 
this time forward, will they? 

The Court: Yes. 

Mr. MacLeod: On that point, your Honor, I would like 
to inquire when we may raise objection to those facts. 

Those facts were stipulated subject to all objections as 
to incompetency, irrelevancy, and immateriality. 

I may say that I intend to object to practically all of 
facts upon which the defendants rely. • • • 
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65 * * * Not as to the correctness of them as facts. 

We agreed to them as a correct statement of facts, 
but we object to them. 

• # * * 

68 Mr. Partridge: May I make a suggestion here, 
your Honor? 

The Court: Yes. 

Mr. Partridge: This statement of facts is not the only 
stipulation that we filed that is subject to objection for 
materiality and relevancy. We filed three others referring 
to portions of the Belt record and referring to portions of 
the Morris record, and both sides reserved the right to 
object to those things for materiality and competency, and 
there is quite a large mass of material to which that 
applies. 

It seems to me that the most constructive thing to do 
would be to let all of those facts be considered as true 
facts by your Honor and let your Honor rule at the end 
of the case which are material and which are not. 

If we presented the facts themselves to your Honor 

69 in the form of evidence, why of course your Honor 
would have them before you and you would rule at 

that time whether or not they were material, but it seems 
to me your Honor is in a much better position to decide 
what is and what is not material in the case when all the 
evidence is in. 

And there are a lot of objections to materiality which 
could not be decided until that time. 

Mr. MacLeod: That was exactly my suggestion on the 
agreed statement of facts, but my suggestion is that that 
ruling be made at the close of the case here, at the close 
of the hearing; so that we will know in argument what is 
considered admissible. 

The Court: Suppose you go ahead with your evidence 
and when that is in, then you may read this statement and 
I will rule on the objections as they are made. 

Mr. Partridge: Very well, your Honor. 
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Evidence on Behalf of the Defendants 
Thereupon 

Herman Kahn 

was called as a witness for and on behalf of the defend¬ 
ants and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
By Mr. Partridge: 

Q You are Mr. Herman Kahn? A That is right 

70 Q And what is your position with the Govern¬ 
ment, Mr. Kahn? A I am director of the natural 

resources records office in the National Archives. 

The Court: What organization? 

The Witness: I am in the National Archives, where I 
occupy the position of director of the natural resources 
records office. 

By Mr. Partridge: 

Q In response to my subpoena, did you produce the 
division sheets of Square east of 664? A Yes, sir. They 
are in the Court. 

Q Mr. Kahn, these records are from what source? 
A The National Archives accessioned these records from 
the National Park Service of the Department of the In¬ 
terior. 

• • • • 

71 Q Mr. Kahn, does the Department of Archives 
have records of the source from which these records 

came? A As I say, we accessioned these records from 
the National Park Service of the Department of the In¬ 
terior. The records, of course, were created long before 
that agency came into existence. We assumed from in¬ 
ternal evidence that these records were created by or dur¬ 
ing the period of the existence of the Board of Commission- 
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ers for the District of Columbia. That is, during the period 
when that agency was in existence. 

Q And from whose office did they come? A They 
were in the custody of—you mean at the time we acces¬ 
sioned them? 

Q Yes. A They were at that time in the custody of 
the branch of National Capital Parks of the Depart- 

72 ment of the Interior. 

Q Does your record show from whose office they 
originally came? A How do you mean “originally”? 

Q They were the records of what office? Originally. 
A Well, as I say, we assumed, judging by the nature and 
content of the records, that they were created in connection 
with the conduct of the business of the Board of Commis¬ 
sioners for the laying out of the District of Columbia. 

Q And would you assume from your records that they 
were also in the office of the Commissioners for laying out 
the city of Washington? 

Mr. MacLeod: I object to him being asked an assump¬ 
tion, your Honor. 

The Court: Sustained. 

Mr. MacLeod: We will stipulate, if it means anything, 
that the original Commissioners, the Land Commissioner— 
not the Board of Commissioners that Mr. Kahn stated— 
the original Land Commissioners; that the order of se¬ 
quence of those offices was, first, the Land Commissioners, 
secondly, a superintendent who was in office until 1816; 
then a Commissioner who was in office until 1867; then the 
Chief of Engineers, who performed those duties until 1925, 
when he was succeeded by the Commissioner of Public 
Buildings and Grounds, who was succeeded in the 

73 reorganization in 1939 by the National Park Service 
and the Commissioner of Public Buildings, one being 

in Federal Works and the other being in Interior, and 
that these records were delivered to the National Archives 
which is under the statute merely a depository by the 
National Park Service. 
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Is that correct? Isn’t that what your testimony would 
be if you were asked? 

The Witness: You skipped one or two agencies there. 

Mr. MacLeod: Which did I skip? 

The Witness: You omitted the Office of Public Build¬ 
ings and Public Parks of the National Capital, which was 
an independent agency. 

Mr. MacLeod: I said the Commissioner of Public Build¬ 
ings and Grounds, which is the body that succeeded the 
War Department, but in any event we will stipulate that 
that was the order of sequence of the offices. 

The Court: Will you accept that stipulation? 

Mr. Partridge: Yes, sir. I accept that stipulation so 
far as it goes, but it seems to me the Government, with 
complete lmowledge of the records, should stipulate as to 
whether or not they were the records of the Commissioners 
of Public Buildings and Grounds. 

In the Belt case, Mr. Glassey, who represented the Gov¬ 
ernment, introduced division sheets from these books as 
part of their case in chief. 

74 Mr. MacLeod: If I have not gone far enough 
in my offer to stipulate, then I will withdraw my 

offer. 

Mr. Partridge has now said that I am right and he will 
so stipulate so far as I have gone. If I have not gone 
far enough, I would like to know in what respect it is 
deficient and subject to that, and being told that, I with¬ 
draw my offer to stipulate. 

Furthermore, I don’t consider we are bound by what 
Mr. Glassey did in the Belt case. 

Mr. Partridge: Well, what I would like to add to that 
stipulation is a stipulation to the effect that these records 
were the records of the last successor office to the original 
Commissioners for laying out the city of Washington. 

Mr. MacLeod: I don’t know that. 

By Mr. Partridge: 

Q Mr. Kahn, do you have anyone at Archives who 
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has made a study of the records that purport to be the 
records of the Commissioners for laying out the city of 
Washington? A I have made some study of these rec¬ 
ords myself and there is an employee in my office who has 
also spent some time working in them and has some knowl¬ 
edge of them. I have spent a good deal of time, myself, 
with these. 

Q Have you made sufficient study to tell whether or 
not they are records of the Office of the Commissioners for 
laying out the city of Washington? 

75 Mr. MacLeod: I object, your Honor. They 
speak for themselves. 

The Court: I suppose they do, don’t they? 

Don’t they indicate what they are? 

Mr. Partridge: Well, I think the records as a whole 
do, if your Honor please. 

I am not sure that these records standing alone indicate 
that they are records of the Office of the Commissioners 
for laying out the city of Washington. 

The Court: What does it indicate they are? 

Mr. Partridge: They are marked “Division Sheets,” 
and there are statements in the records themselves as to 
what the original Commissioners of the City of Washing¬ 
ton did, and statements signed by R. King, Surveyor, 
under date of August 28, 1799, and also by James R. 
Dermott, under date of July 23, 1794. 

Mr. MacLeod: Your Honor, my objection was that the 
records show for themselves, and I think that that applies 
to Mr. Partridge’s statement as well as to anything that 
Mr. Kahn might testify. 

Mr. Partridge: Well, I offer these records in evidence 
at the present time, so that your Honor can see for your¬ 
self exactly what is contained in them. 

Mr. MacLeod: Your Honor, they have not been of¬ 
fered in evidence yet, and when they are, I want to object 
to them. 
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76 Mr. Partridge: Well, I offer them in evidence 
right now. 

Mr. MacLeod: I object, your Honor, to the records. 

Mr. Campbell: On what grounds, Mr. MacLeod? 

Mr. MacLeod: First, there is no proper foundation. 
There is no showing that these records in any way are 
related to any issue in this case. 

Secondly, the Courts, on two occasions—the Supreme 
Court—on two occasions the Supreme Court has held that 
these records are not admissible in evidence, in the Morris 
case and in the Potomac Steamboat case, exactly the same 
cases, same type of case as this; that this is an attempt, 
they are being used in an attempt to controvert a muni¬ 
ment of title and it has been held by the Court of Appeals 
in the District that they cannot be used for that purpose; 
that the proper records are the records of the Surveyor’s 
office, so held in Howenstein v. Richardson. 

I would like to read just one or two excerpts from the 
opinions on these very records, and this very book. 

In the Potomac Steamboat case, at 109 U. S., page 
681—I have it here if your Honor would care to see it— 
it reads: 

“For this reason we reject as without legal value the 
book called ‘Division Book No. 1’ referred to as showing 
a list of the squares and lots assigned to Notley Young 
in the division, and containing a division as to 

77 Square 472, as having a waterfront of 314 feet 3 
inches. It is not well authenticated as a contem¬ 
porary and original book, and is not one which it was 
the official duty of the Commissioners to keep. However 
convenient it may be as a book of reference for examiners 
of title in facilitating searches, it is not the quality of a 
public record.” 

And their first statement is they reject this very book. 

In the Morris case, in speaking of other records, the 
Register of Squares, which Mr. Partridge is going to 
offer next, I am sure—page 276 reads: 
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“An effort is made to distinguish the case of these lots 
from that of lots east of Seventeenth Street by referring 
to a book marked ‘Register of Squares’ produced from 
among the records of the city and wherein square 63 
and 89 are bounded on the north by Water Street, on 
the south by the Potomac River, and square 129 is bounded 
on the north by B Street and on the south by the Potomac 
River, it was the opinion of the Court below that there 
was a lack of evidence to prove that the registers of 
squares were contemporaneous and original books which 
it was the duty of the Commissioners to keep; that the 
entries were not in their handwriting or in any person’s 
whose handwriting is approved, and they have not 
78 the quality of a public record. We agree with the 
Court in thinking that in no point of view can effect 
be given to these registers of squares as contradicting or 
overriding the plans of the city adopted by the President.” 

In the Howenstein Realty Company case, 135 Fed. 2d, 
at page 805, this very question was in issue: There was 
a contract made by the plaintiff in which the land was 
described as a parcel, and by a parcel number as is cus¬ 
tomary in the District, and an action was brought to 
enforce that contract and the defense was made that the 
contract was invalid or ambiguous in that there was no 
reference to the official records which were intended by the 
contract and by the parties. 

In that case the Court held that the official record in the 
District of Columbia of lands, the official plats, were not 
these plats, but were the plats in the Surveyor’s office. 
From 1809 to date, the statutes in the District of Columbia 
have made the Surveyor’s office records the official records. 

This offer is of secondary parol evidence, not of the 
dignity of a public record; merely an official record, be¬ 
cause it is in official custody. 

In the Howenstein case the Court stated: 

“It is a familiar rule of law that where a plat is 
referred to in a deed as containing a description of 
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land, the courses, distances, and other particulars, appear¬ 
ing on the plat are to be as such regarded in 

79 ascertaining the true description of the land. That 
conveyancing of property in the District was in¬ 
tended to be done in this convenient manner by des¬ 
ignation of parcel and square, thus incorporating by 
reference in such conveyances the appropriate official 
records of the District. It is shown by provisions of 
the Code, particularly sections 1-622, and this conforms 
to the general rule of law and of practice concerning the 
conveyance of such property.” 

In Bradshaw v. Ashley, 14 App. D. C. 485, in the Court 
of Appeals, the question was again raised as to which 
records were the official records of the District of Columbia. 

Again we find the Register of Squares, a companion 
book to this, which Mr. Kahn has with him, the Court said 
“But there are in existence two sets of record books pur¬ 
porting to be transcripts of the original certificates of divi¬ 
sion—one designated as the “Register of Squares” in 
three volumes, kept in the office of the Commissioner of 
Public Buildings and Grounds, and the other designated 
as “Record of Squares,” in four volumes, which is kept-in 
the office of the Surveyor of the District of Columbia. 
There seems to have been no express provision of law for 
the custody of these records;” 

I may say, your Honor, that from 1809 to the present 
date, there has been a statute requiring the Surveyor to 
keep and maintain the original division of squares 

80 between the Commissioners and the original pro¬ 
prietors and their successors. 

“and it is apparent from the record of the cause now 
before us, that there is considerable doubt which of these 
two sets is the true official record. The question although 
in the development of this cause it has ceased to be of 
much importance for the determination of the controversy 
between the parties to this suit, is of general importance 
in consequence of the fact that there are discrepancies 
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between the two sets, and discrepancies between each of 
them and the original certificates of division. These last, 
however, seem to correspond more nearly to the record 
in the Surveyor’s office than to that in the office of Com¬ 
missioner of Public Buildings and Grounds, and thus to 
indicate that the transcript in the Surveyor’s office is the 
true record.” 

Not these records, your Honor. 

Further, your Honor, this is a direct attempt to attack 
a muniment of title that is of record, available to these 
parties, and is subject under the cases which we have to 
a full, definite interpretation as to just what the allottees 
and the defendants in this suit have. 

On that point the Supreme Court in Van Ness v. the 
Mayor and City Council, or the U. S., stated—that case is 
Van Ness v. City of Washington, in 29 U. S. Re- 
81 ports, and at page 232. 

In this case, your Honor, the same attack was 
made that is being made here, of the title of the United 
States to lands in the city of Washington. The attack, 
however, in that case, was directed to the streets and to 
public reservations. Here it is to land under water. 

I don’t find the exact quotation now, but the Court held 
that parol evidence was inadmissible to attack the final 
muniment of title, the certificate of allotment, which is 
subject to full and complete determination of the rights of 
the parties. 

For these reasons, your Honor, I object to this volume 
and any records from the National Archives as unrelated 
to this case. 

Mr. Partridge: If your Honor please, this is cer¬ 
tainly a surprise, because I have understood all the way 
through this case that the Government admitted the 
authenticity of these records. 

Mr. MacLeod: I am not objecting to the authenticity, 
your Honor. My objection is as to competency and rele¬ 
vancy. 
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Mr. Partridge: Do you admit the authenticity of them? 

Mr. MacLeod: For what they purport to be, the rec¬ 
ords of the National Archives, and coming through the 
chain of agencies that I mentioned. 

My objection is not as to authenticity. I am 
82 bound by the stipulation on that. 

Mr. Partridge: I don’t think that we have stipu¬ 
lated that they are authentic records, have we? 

Mr. MacLeod: Well, the stipulation reads: “The rec¬ 
ords of public departments may be admissible without 
authentication, subject to our objection.” 

Mr. Partridge: In the Belt case involving the square 
next door, the Government introduced as a part of that 
case in chief the very records here, and Mr. Henry C. 
Gauss, who was then in charge of these records, who is 
now deceased, was put on the stand to testify as to the 
authenticity of the records. 

I understand, though, that their authenticity is admitted, 
but your objection is as to the materiality and competency 
of them; is that correct? 

Mr. MacLeod: That is correct. I may say, your 
Honor, if I may interrupt, in the Belt case the Govern¬ 
ment did offer these records. The point was not raised 
or ruled upon. 

In the Morris case, Van Ness case, and in the Potomac 
case, the question was raised and ruled upon adversely to 
the defendants in this case, and we are not bound by what 
happened in the Belt case which we lost ' 

Mr. Campbell: Mr. MacLeod, I think the Court in the 
Morris case, it was not the division of squares that was 
ruled upon, but the register of squares, an entirely dif¬ 
ferent book. 

83 Mr. Partridge: Well, it seems to me, if your 
Honor please, that they are clearly admissible in 
evidence, and they are ancient records dating back to 1794 
and 1798 and the Court of Appeals has said that a deed 
more than 30 years old proves itself. These are 130 or 
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more years old. They are signed by officials of the District 
of Columbia; R. King, the Surveyor, James Dermott, the 
Surveyor. 

Mr. MacLeod: That is all as to authenticity, your 
Honor. I admit the authenticity. 

As I understand that remark, it is all as to authenticity, 
and I admit authenticity. My objection goes to the com¬ 
petency and relevancy. 

Mr. Partridge: Well, it seems to me that the compe¬ 
tency and relevancy of them can only be ascertained by 
examining the documents themselves, and it certainly seems 
to me to be competent and relevant. 

The Court: I think the objection is to the competency. 

Mr. MacLeod: That is right, your Honor. 

The Court: I think that part of the objection is good if 
they are incompetent. 

Mr. Partridge: If your Honor please, may I point out 
that these are certificates as to what happened when the 
original Commissioners of the City of Washington, ap¬ 
pointed by the President, laid out these very lots. 

The Court: Now, Mr. MacLeod tells me that this 
84 very exhibit has been seen by the Supreme Court 
and the Supreme Court has said that they are not 
admissible. 

Mr. Partridge: I think he is mistaken about that, if 
your Honor please. 

Mr. MacLeod: Well, isn’t this division book, isn’t that 
a division book, Mr. Kahn? 

What do you call that? 

The Witness: Mr. MacLeod, the title that may appear 
on the back strips of volumes of this kind vary from time 
to time according to when they have been rebound. 

All I know is what this volume is now called. It was 
bound before it came into the custody of the National Ar¬ 
chives. It was bound at the time that Mr. Gauss’ com¬ 
mission was at work, and it was at his instruction called 
“Division Sheets,” and it was sent to the Government 
Printing Office for binding. 
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Mr. MacLeod: My objection goes farther, yonr Honor; 
not only to this book, but to any of those records. The 
fact that this was the book, I believe that this is Division 
Book No. 1 and relates to . - 

What squares does that cover? 

The Witness. It covers squares 651 to 690. It is not 
numbered. 

Mr. MacLeod: You have a preceding book that covers 
616 up to 642, do you not? 

You have one preceding book which covers squares 
85 1 to 615, do you not, and includes square 472? 

The Witness: You mean with me? 

Mr. MacLeod: No, I mean in our archives. 

The Witness: We have a set of books covering all 
these squares. 

Mr. MacLeod: And division book No. 1 covering square 
472 is another one of those same books? 

The Witness: These books are not numbered. They 
have on the back strip simply squares 651 to 690. 

Mr. MacLeod: But you have a record that covers 
square 472? 

The Witness: Yes. 

4Mr. MacLeod: That is, that same set of books? 

The Witness: Yes. 

Mr. MacLeod: Your Honor, Mr. Partridge states he 
believes I am wrong. I will ask you, if you will, to read 
on page 681 of the Supreme Court Report in the Potomac 
case. 

The Court: That is what you read to me a minute ago, 
isn’t it? 

Mr. MacLeod: That is correct, sir. 

The Court: I have it in my mind. 

Mr. Partridge: If your Honor please, whether or not 
any certificates such as these certificates here were before 
the Supreme Court in the Potomac case, I don’t know. I 
don’t know whether it appears by the decision there or 
not. 
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8(5 In the Morris case and in the Belt case, these 
division sheets were introduced in evidence to show 
or indicate what title was held by the property. 

The Government considered in the Belt case that they 
were beneficial to the Government, and consequently it 
introduced them in evidence. 

I say it cannot change its position. 

Mr. MacLeod. That is contrary to fact, Mr. Partridge. 
They were not offered by the Government in the Morris 
case, and the Government objected and the Court ruled 
they were inadmissible, and I just read the quotation from 
the Supreme Court opinion on it. 

Mr. Partridge: You mean the division sheets were re¬ 
jected in the Morris case as being inadmissible? 

Mr. MacLeod: The register of squares, another one of 
the same volumes, and you have it here under your sub¬ 
poena and you intend to use it. 

Mr. Partridge: Well, the register of squares, yes, but 
what about the division sheets? That is what is before us 
now. 

Mr. MacLeod: Well, your Honor, in one case there was 
one record and in another case another record. The objec¬ 
tion is good as to all of the record. 

Mr. Partridge: I am sure that there is nothing in that 
Supreme Court decision holding that an official certificate 
of the Surveyor of the District of Columbia as to 
87 what was done in regard to these lots, was inadmissi¬ 
ble in evidence. It is a document purporting to be 
by an official of the District of Columbia and it proves itself 
because of its ancient age. 

Who could possibly testify as to the authenticity of a 
document of that kind? 

This certificate, R. King, Surveyor, says: 

‘Thomas Johnson, David Stuart, Daniel Howard, Com¬ 
missioners.’* 

Those were the Commissioners for laying out the city of 
Washington, as the Government will not dispute: 
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“Set out and assigned this square, named Square east of 
Square 664, in the city of Washington, with the water 
property thereof”- 

Mr. MacLeod (interposing): May I interrupt and say 
that the document speaks for itself? 

Mr. Partridge: It cannot speak for itself unless it is 
read by either me or your Honor. 

Now, if your Honor would rather read it yourself, why, 
all right; but if not, X would like to continue reading it 

Mr. MacLeod: That all goes to authenticity, your 
Honor; not as to competency or relevancy. 

Mr. Partridge: What the certificate says certainly is 
material insofar as its competency is concerned. 

The Court: Not as to competency. I think the 
88 Potomac Steamboat Company makes it incompetent. 

Mr. Partridge: May I examine that ruling, your 

Honor? 

(The book was handed to Mr. Partridge.) 

Mr. Partridge: If your Honor please, there is abso¬ 
lutely nothing in this opinion to say that these records are 
the ones that were ruled upon by the Supreme Court. 

This opinion is talking about Division Book No. 1 as 
showing a list of the squares and lots assigned to Notley 
Young in the division. 

These are plats prepared by the official surveyors of the 
District of Columbia, showing exactly what the lots, that 
these progenitors in title got, when the city was laid out, 
and exactly what the Commissioners who were authorized 
to lay out those lots did. 

This says: 

“The Division book No. 1, referred to as showing a list 
of the squares and lots, assigned to Notley Young in the 
division, and containing an entry as to Square 472 as 
having a waterfront of 314 feet 3 inches.” 

Now, these are plats showing the extent of those lots and 
certificates as to what the Commissioners did when they 
laid out those lots. 
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“It is not well authenticated as a contemporary original 
book.” 

Now, this is authenticated by Mr. MacLeod’s ad- 

89 mission that they are authentic and also by the fact 
that they bear dates of August 28, 1799, and the 

signature of the men who were surveyors of the city at that 
time. 

“And is not one which it was the official duty of the 
Commissioners to keep.” 

That is still referring back to Division book No. 1, which 
might have been—which certainly was not this book here. 

“However convenient, therefore, it may be as a book of 
reference for examiners of title in facilitating searches, it 
has not the quality of a public record.” 

Here we have a public officer of the District of Columbia, 
here is James R. Dermott, who was Surveyor of the Dis¬ 
trict of Columbia, after Ellicott, and he draws a map of 
the squares and he says: 

“When they were divided”- 

And he shows the nature and extent of the lot lines and 
the lot number, and he puts a date on it; and we have a 
certificate by R. King, the Surveyor, to the effect that the 
lots, as divided by the original Commissioners, extended to 
the channel of the Eastern Branch. 

What better evidence could your Honor have before you 
of what occurred when the city was laid off over 100 years 
ago, than the certificate of the Surveyor of the District at 
that time, the official Surveyor of the District at the 
time. 

90 Now, our evidence will show further that the cer¬ 
tificates which were given by law the force and effect 

of deeds, issued by the Commissioners in this case, referred 
to the lots by lot and square number, and there is only one 
place to go to find out what the extent of those lots were, 
and that is to the division sheets, which were prepared by 
the Surveyor upon authority and direction of the Commis¬ 
sioners of Washington. 
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Our further evidence will show that Dermott, James E. 
Dermott, the very man who signed these division sheets, 
was directed by the Commissioners of the city of Wash¬ 
ington to lay out the land in Washington in lots and 
squares. 

Mr. MacLeod: Your Honor, Mr. Partridge’s question 
as to where he should go is answered by these very cases 
that are cited, and every one, every case in this jurisdiction 
on the point states where you shall go, the statutes from 
1809 to date, the present statute, state where you shall go: 
to the office of the Surveyor of the District of Columbia. 

Mr. Partridge: The records of the office of the Sur¬ 
veyor of the District of Columbia, we expect to show, if 
your Honor please, are merely copies of division sheets. 
They are copies of papers of which these are the originals. 

When that is produced by the Surveyor of the District 
of Columbia, your Honor can look at it and see that it is 
written uniformly in the same handwriting, it contains 
these same type plats, but what is missing from it 
91 is the certificate of the Surveyor to the effect that 
the lots extended to the channel They lay off the 
lots with lines going beyond the high water line, but they 
do not contain the certificate of Dermott and the certificate 
of King that the lots extended to the channel. 

Now, your Honor, when you compare the books in the 
office of the Surveyor of the District of Columbia at the 
present time with these records here, your Honor will 
clearly see that these were original records and those are 
copies, because of the fact that the signatures of two men 
who are on the same sheet are written in the same hand¬ 
writing and the writing is uniform; whereas, these division 
sheets and these plats and these certificates show that 
several people participated in the preparation of them and 
where the people who participated in the preparation are 
different, why, their signatures show up differently. 

So we submit that these are the very best evidence of 
what occurred, and your Honor can take judicial notice of 
the fact that they are original, authentic records. 
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Mr. MacLeod: That is exactly the claim that was made 
in Morris and Van Ness and Potomac. The same attack 
was attempted to be made in those cases as in this one, and 
the Courts have ruled in those cases that they were inad¬ 
missible. It has been ruled upon between private parties 
in the Howenstein Realty case, and in the Bradshaw v. 
Ashley case. The Court has said, the true records 

92 are in the Surveyor’s office. The statutes have so 
provided since 1809. 

Mr. Partridge: If that is correct, if your Honor please, 
then why did the Government offer those as evidence in 
support of their case in chief in the Belt record? Can that 
statement be reconciled with the action of an official of the 
Government of offering these division sheets in evidence in 
a case involving the title to land? 

Mr. MacLeod: Am I required to answer that, your 
Honor? 

The Court: No. 

I think the Supreme Court has made my ruling for me. 
The objection is sustained. 

Mr. MacLeod: Thank you, sir. 

Mr. Partridge: Well, your Honor, I think I have said 
plenty to show that we take objection to the ruling. 

The Court: Oh, yes; you may have an exception. 

By Mr. Partridge: 

Q Mr. Kahn, will you turn to Square east of 664 in the 
Rsgister of Squares book? A Yes. 

Mr. Partridge: We know what your Honors ruling will 
be on this, but I want to keep the record straight. 

As I understand it, you admit the authenticity of volume 
2 of the Register of Squares, and the plat of Square east of 
square 664, and the certificate of R. King, Surveyor, con¬ 
tained therein, but object to its competency and relevancy; 
is that correct? 

93 Mr. MacLeod: That is correct. I admit it is an 
official record but not a public record. 
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The same objection; same reasons. 

Mr. Partridge: Now, insofar as the record is concerned, 
we have photostatic copies of each one of the documents 
that is in the Division of Squares, and we also have photo¬ 
static copies of this document here. 

Mr. MacLeod: I have no objection to your substituting 
them. 

If they are exactly as the originals. 

By Mr. Partridge: 

Q Now, Mr. Kahn, will you please read what is in the 
first sheet of this book, volume 2, Register of Squares? 

Mr. MacLeod: Same objection, your Honor, and the 
same reasons. 

The Court: I think it should be identified in some way. 

Mr. Partridge: That is what I was leading up to, your 
Honor. 

The Witness: This statement Mr. Partridge has asked 
me to read is ‘‘This book was rebound at the United States 
Government Printing Office September 14,1906, under War 
Department requisition 497, August 20, 1906. ,, 

By Mr. Partridge: 

Q What is the penciled notation right under that? A 
That penciled notation was made by my own em- 
94 ployee for our information. Once when we were 
examining this book. 

It points out that- 

Mr. MacLeod: I object, your Honor. 

The Court: Yes. Sustained. 

Mr. Partridge: I would like to offer proof of the fact 
that in this book, at page 17, there is a water mark bearing 
the date 1794, if your Honor please. That is a tender of 
proof of what is in the first of the book. 

Mr. MacLeod: Same objection, your Honor. 

The Court: Same ruling. 

Counsel for defendants (Mr. Partridge) began to offer 
in evidence photostatic copies of pages from the Register 
of Squares, certain division sheets, etc. The court sug- 
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gested (Tr. 97) that, the volume having been rejected upon 
objection, it would be appropriate to substitute photostats 
at a later time. Photostats were accordingly tendered at 
the close of defendants’ case in chief (see Tr. 353 et sq.; 
Printed R. 234). 

• • • • 

97 By Mr. Partridge: 

Q Mr. Kahn, do you have a book which is now 
marked “Book of Redivision of the Lots of the City of 
Hamburg and Carrollsburg”? A Yes, sir. 

Q Will you read from the first page of that volume? 
A “This volume of Redivision of Lots was rebound in 
the United States Government Printing Ofl5ce, November 
12,1891.” 

It bears the initials “ J. S.” appended to that statement, 
and underneath that is the penciled statement, “This 

98 volume was formerly labeled ‘Divisions of Lots in 
the Towns of Carrollsburg and Hamburg’.” 

Mr. Partridge: I offer in evidence the plat of Square 
east of 664 showing the lot lines- 

Mr. MacLeod (interposing): I object to this statement, 
your Honor, if it is not in evidence. He has identified it 
as the Square east of 664. N 

The Court: Sustained. 

Mr. Partridge: I submit I am entitled to identify it. 

Mr. MacLeod: But not to tell what it shows, because 
it speaks for itself on what it shows. 

The Court: Identify it; tell where you find it. 

You find it in the volume that has just been identified, 
do you? 

Mr. Partridge: Yes, sir, and the following page, which 
bears the signature of James R. Dermott. 

I also offer the index to the volume which appears in the 
first part thereof and the tables of lots purchased in Car¬ 
rollsburg and the lots assigned for those lots in the city 
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of Washington which also appears in the first part of the 
volume. 

Mr. MacLeod: Same objection, same reasons, and the 
further reason, your Honor, that there is no authority in 
the Surveyor to take any action which would affect the 
title of the United States to these lands. 

99 The Court: Objection sustained. 

Mr. Partridge: As I understand it, the authen¬ 
ticity of this volume is also admitted. 

Mr. MacLeod. Any record from the Archives is an offi¬ 
cial record; nothing more. 

Mr. Partridge: Well, is the authenticity of this volume 
admitted? 

Mr. MacLeod: It is authentic for what it purports to 
be; an official record from the Archives of the Government. 
Beyond that I am not agreeing to anything. 

But my objection is not as to authenticity. 

It was then agreed that photostats should be substituted 
later for pages of the original volume and the witness was 
excused (Tr. 99-100). The photostats were tendered as 
Defendant’s Exhibits 33, 34 and 34A-34K (Tr. 357). 

• • • • 

100 Mr. Partridge: If your Honor please, we offer 
at this time the deed in trust in regard to the owners 

of land outside of Carrollsburg. 

Mr. MacLeod: I object, your Honor. It does not relate 
in any way to any land that is involved in this case. By 
counsel’s own statement, it relates to lands outside of Car¬ 
rollsburg. 

The Court: What is the purpose of it? 

Mr. Partridge: The purpose of it is to show and to 
throw light on what happened when these particular lots 
were redivided, and also it distinguishes between the Mor¬ 
ris case and this case. 

Mr. MacLeod: I will add to my objection, if that is the 
purpose, it is incompetent and has been so held in the Vm 


Ness case that these previous negotiations cannot be shown 
to affect the validity of. a muniment of title. 

The Court: The objection is good. 

Mr. Partridge: I now offer in evidence, if your Honor 
please, the deed of trust from the lot owners in 

101 Carrollsburg which is set forth in the Belt record. 

• # • • 

102 Mr. Partridge: Page 524, if your Honor please, 
is where that starts. 

Is there any objection to that, Mr. MacLeod? 

Mr. MacLeod: No objection. I may offer other copies 
of the same instrument myself. 

The Court: You may what? 

Mr. MacLeod: I may offer other copies of the same in¬ 
strument myself. I have no objection as to its admissibility. 

Mr. Partridge: That is page 524. There are certain 
parts of that deed of trust 

That is a form of deed of trust, if your Honor please, 
that the lot owners in Carrollsburg used to convey their 
land to trustees— 

Mr. MacLeod: I object to it, your Honor. The instru¬ 
ment speaks for itself. 

The Court: Sustained. 

Identify it for the record, however. 

You say page 524? 

Mr. Partridge: Paige 524, and ending at page 527. 

The Court: All right. 

Mr. Partridge: To the Belt record in the Court of Ap¬ 
peals there is a supplemental appendix, and we have stipu¬ 
lated, subject to objection for materiality, that certain 
parts of the Belt record shall be admissible in evidence in 
this cause without formal proof of the documents and 
plats. 
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103 I offer Government’s Exhibit 15 from the supple¬ 
mental appendix. 

Mr. MacLeod: What is that, sir? 

Mr. Partridge: That is the division sheet of Square 
666, which is the square next door, which was introduced 
by the Government in the case of U. S. v. Rigel 0. Belt. 

Mr. MacLeod: I object, your Honor. It has nothing 
whatsoever to do with the land involved in this case. 

Mr. Partridge: One of the purposes of introducing this 
in evidence is to show that a certificate of R. King, Sur¬ 
veyor, was attached to that division sheet. 

Mr. MacLeod: I object, your Honor. If this is from 
the division book from Archives, I renew my previous 
objection on the originals that were offered. That 

104 is simply two pages over in the book that was here. 

The Court: Objection sustained. 

Mr. Partridge: Will you mark that for identification, 
please, Defendants’ Exhibit 4? 

(Document referred to was marked Defendants’ 
Exhibit 4 for identification.) 

* • • • 

Mr. Partridge: I would like also to offer U. S. Exhibit 
14-A and 14-B in the Belt case, and I assume the same 
ruling applies. 

Mr. MacLeod: What are those? 

Mr. Partridge: Those are division sheets. 

• • • • 

105 Mr. MacLeod: I make the same objection, your 
Honor, that it is not land in the case, and the same 

objection as to the division books of the records of the 
Archives. 

The Court: Objection sustained. 

Mr. Partridge: Would your Honor have these marked 
as Defendants’ Exhibits 5 and 6? 

The Court: Very well. 
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(U. S. Exhibits 14-A and 14-B were thereupon 
marked Defendants’ Exhibits 5 and 6 for identi¬ 
fication.) 

Mr. Partridge: If your Honor please, we stipulated 
that the testimony of an officer of the Columbia Title Com¬ 
pany will be admitted in evidence to prove the various 
documents in our chain of title without any opinion as to 
their legal effect, and I would like to put Judge Gullidge 
from the title company on the stand at the present time. 

The Court: Very well. 

Thereupon 


John W. GvUidge 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 


Direct Examination 
By Mr. Partridge: 

Q Your full name is John W. Gullidge? A Yes. 

Q What is your office with the Real Estate and 
106 Columbia Title Company? A Vice President. 

Q How long have you been Vice President of 
those companies? A Ever since 1938. 

Mr. MacLeod: Mr. Partridge, I will concede Mr. Gul¬ 
lidge’s qualifications, if that is what you are doing now. 
Mr. Partridge: That is right. 

• • • • 

120 By Mr. Partridge: 

Q In the chain of title to lot 1, are there any tax 
deeds from the Commissioners of the District of Columbia? 

Mr. MacLeod: I object, your Honor. That is immaterial 
and incompetent. 

No question whatever of any act of the District of Colum¬ 
bia in selling this land for taxes, whether it has been taxed 
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or not—whether tax has been paid or not—can affect the 
title of the United States. 

Any conveyance or attempted conveyance withont auth¬ 
ority of law. 

The Court: What is your purpose? 

Mr. Partridge: The purpose is to show that there are 
tax deeds from the District of Columbia in the chain of 
title recognizing the fact that the District of Colum- 

121 bia was assessing taxes on it and selling for non¬ 
payment of taxes on it. 

I expect to show the tax deeds in the chain as to prac¬ 
tically all these lots. 

The Court: How is the description, by block and num¬ 
ber? 

Mr. Partridge: No, sir; by lot and square number, in 
the tax deeds. 

Mr. MacLeod: And I object, your Honr. 

The Court: Objection sustained. 

Mr. Partridge: I would like to make a tender of proof 
there, if your Honor please. 

I would like to tender proof of the fact that there are 
tax deeds dating from an early date, in the chains as to 
all six of these lots. 

• * • • 

The Court: Nobody could get it by reason of a 

122 tax sale, away from the United States, could they? 

Mr. Partridge: I think maybe the materiality of 
the tax deed is out of the picture since the concession that 
we have title to the fast land anyway. 

Is that your reason for objecting to the materiality of it? 

Mr. MacLeod: Not at all, sir. My objection is that no 
action of the District of Columbia Commissioners in asses¬ 
sing the land or selling the land or anything else with re¬ 
gard to the assessment or levying or collecting of taxes, 
can affect the title of the United States, because they have 
no authority to take any action affecting the title of the 
United States. 
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Mr. Campbell: If your Honor please, in the Belt case 
the Court spoke of the time the Government had kept quiet 
about this property, the title to it, that the people had paid 
taxes, they had bought it and sold it, they had had title 
examined, and they were reported good, and for that very 
reason the Government could not in equity come in and 
ask for the cancellation of these deeds or claim ownership 
of this property without offering to do equity, and that is 
why we asked about the taxes, to show the equity of our side 
of the case. 

The Court: I think the objection is good. 

If you want to make a tender of title while we are re¬ 
cessed until tomorrow, I suggest that you get it ready and 
see if you can put it in the record. 

• • • t 

123 Q Do you have any deeds in the chain of title 
which describe any of the lots by metes and bounds ? 

A Yes, there are two or three. 

Q Do you have certified copies of those deeds with 
you? A Yes. 

Mr. Partridge: I offer in evidence a deed from James 
Barry to John and Jeremiah Booth, dated October 18, 
1802. 

Mr. MacLeod: May I ask Mr. Gullidge a question with 
regard to this? 

The Court: Yes. 

By Mr. MacLeod: 

Q Mr. Gullidge. does this deed relate to Square east of 
664? A Yes, sir. 

124 Q Do you have a sketch or plat of Square east 
of 664 in your file? A Yes. 

Q Will you state to me between what streets which run 
in an easterly and westerly direction, square east of 664 
is? A What this description covers? 

Q No, what streets— 

Mr. Partridge: If your Honor please, I will object to 
that 
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Mr. MacLeod: I will object to the deed, then, yonr 
Honor, without further discussion. 

It describes land lying between R annd S Streets, and 
the land in this case is between S and T Streets. 

The Court: Let’s let the witness say where it does lie. 

• • • • 

The Witness: It lies on the south side of R Street, but 
this property is between S and T, but there is no east of 
664 here between R and south of R. 

By Mr. MacLeod: 

Q Are you familiar with the land in this suit? A Yes. 
Q And it is the land that lies between S and T 

125 Streets, from Water Street to the River? A That 
is right. 

Q Does that deed describe any land in that square in that 
block? A It describes a piece of land beginning at the 
intersection of the south side of R with Water Street. 

First it says it is in Square east of Square 664. 

Q Will you read the rest of the description? A “Be¬ 
ginning at the intersection of the south line of R Street, 
with Water Street, and running with Water Street south¬ 
westerly 31 feet 10 inches. Thence due east to the Eastern 
Branch Channel, and with said channel to the south side 
of R Street, and with said street west to the beginning.” 

Q Do you have in your records where Square east of 
664 is? A Yes, right here. 

Mr. Partridge: If your Honor please, it is merely a mis¬ 
take in the statement of R Street to S Street. 

Mr. MacLeod: I will object to it, your Honor, as not 
describing lands in this case, being void for ambiguity. 

Mr. Partridge: If your Honor please, it is just a typo¬ 
graphical error insofar as naming R instead of S Street. 

The Court: All right Withdraw it and bring in one 
that is correct. 

Mr. Partridge: Well, if this is a correct copy of 

126 the original deed, the error must have been made in 
the original deed. 
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The Court: Maybe it is an error in this. 

Mr. Partridge: I think that must be in the original deed. 

The Court: Well, that will be all for this evening. 

Are you going to look that point up? 

Mr. Partridge: Yes, we will look that up between now 
and day after tomorrow. 

T will withdraw that from the record for the present time. 

• • • • 

129 Mr. Partridge: If your Honor please, we have 
stipulated as to the devolution of the property, and 
we ask that this be filed. 

• • * * 

Mr. Partridge: Just before we closed, if your Honor 
please, I started to make a tender of proof regarding tax 
deeds. I was not sure what tax deeds there were on the 
record. I have checked with Judge Gullidge and I would 
like to make my tender of proof that there are tax deeds 
in the title to lot 2, the earliest one being June 23, 1864, 
and in the title to lot 3, the earliest one being in 1837, and 
in the title to lot 6 and in the title to lot 8, and there are 
no tax deeds in the title to the other lots. 

• • • • 


130 By Mr. Partridge: 

Q Judge Gullidge, in the chain of title to lots 1 
and 2, will you turn to your records of a deed under 
date of 11/16/79. I think that is one of the first deeds 
there. 

Mr. MacLeod: Your Honor, I don’t want to interrupt 
counsel, but I thought that the witness was testifying as 
to another deed when we closed. 

Mr. Partridge: No, this is the one. 

Mr. MacLeod: Is this the one? 

Mr. Partridge: Yes, this is the deed. 

Mr. MacLeod: Excuse me. 

Mr. Partridge: Strike that question out, please. I 
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think I can shorten that, if your Honor please. 

131 By Mr. Partridge: 

Q Is that deed in the chain and, if so, in regard 
to what lot? A I think this is lot 8, although it begins 
on the south side of R Street. I noticed in the original 
record, this is taken from the transcribed record, but in 
the original record I noticed that over this “R” there has 
been an “S” put there. It seems quite a while ago. I 
don’t know how that got there. 

• • * • 

Q Was there a quiet title suit following that deed? 
A Yes, sir. 

Q And what were the records of that quiet title 

132 suit? What did the records show in regard to the 
quiet title suit? A The decree is recorded in Liber 

779, 481. Shall I read the decree? 

Q Yes, if you will give the gist of the decree there 
in accordance with your records of it, please. A The 
decree found that Mary E. Neal, wife of John E. Neal, 
was the owner of this property. 

Q By “this property” you mean lot 8, square east of 
664? A Yes. Lots 6 and 8 were involved here. 

Q Both lots 6 and 8? A Yes. 

Q And what was her relationship to the grantee in 
this deed, Jeremiah Booth, insofar as the record shows? 
Does the record show anything in that respect? A She 
was the daughter, • • • 

• • * • 

133 Mr. MacLeod: Well, I will agree to that, that 
she was his daughter. 

Mr. Partridge: I then offer this deed in evidence. 

Mr. MacLeod: Your Honor, may I ask counsel the pur¬ 
pose of offering the instrument? 

The Court: Yes. 

Mr. Partridge: The purpose of offering it is to show 
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evidence of the extent of lot 8 according to the record there 
and also to supply evidence of possession of lot 8. 

This deed describes the property as rnnning to the chan¬ 
nel of the Potomac River and my position is that there is 
a presumption of possession which follows the deed, and 
also the fact that title to that part of the property passed. 

Mr. MacLeod: 1 object, if your Honor please. 

The Court: What is the date of that deed? 

Mr. Partridge: October 18, 1802. 

Mr. MacLeod: I object to the instrument, your Honor. 
It is an attempt to divest the Government of some right 
or title in this property by an act of parties who had no 
authority whatever to divest the title. It is an attempt to 
establish a title by prescription or adverse possession 
against the United States, contrary to law, and, in fact, 
is merely the interpretation or an expression in the deed 
of the intent of the grantor which has no binding effect 
whatever so far as the United States is concerned. 
134 Mr. Partridge: If your Honor please, we expect 
to show by this witness very shortly that the allot¬ 
ment of these lots was by lot and square number, and 
my position is that there should be some evidence showing 
what was meant by the lot and square number in the 
square, and this deed is one of the things, one of a number 
of things, which I will introduce showing the extent of the 
various lots in the square. Otherwise, lot 1 or lot 8, 
square east of 664, is just a number. 

Mr. MacLeod: May I add to my objection, your Honor, 
that it is an attempt to use extrinsic parol evidence to 
vary and modify a formal written instrument, a muniment 
of title which is clear and unambiguous on its face. 

The Court: The objection is good. It is sustained. 

Mr. Partridge: I would like this marked for identifica¬ 
tion, please. 

The Court: It may be marked for identification. 

(The deed referred to was marked Defendants 1 Exhibit 
No. 7 for identification.) 

* • • • 
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140 By Mr. Partridge: 

Q Was there a sale of lot 3, Square east of 664, under 
a decree of the Supreme Court of the District of Columbia 
in 1871? A Yes, sir. 

Q And that was cause No. 995 in Equity docket 8, 
was it not? A That is right. 

Q And that is in the chain of title? 

Mr. MacLeod: I object, your Honor, and move that 
that be stricken. 

Was the United States a party to that case? 

141 Mr. Partridge: No. 

The Witness: No. 

Mr. MacLeod: I object, your Honor. It cannot affect 
the title to the property unless the United States was a 
party. 

The Court: Sustained. 

Mr. Partridge: Shall I make this in the form of a 
tender of proof, your Honor, or shall I ask these questions 
and ask them to be objected to? Of course, your Honor’s 
ruling will apply to all of these questions in regard to the 
chain of title here. I am perfectly willing to do what is 
most expeditious. 

The Court: Well, suppose you make a tender of proof. 

Mr. Partridge: All right, sir. 

I tender proof that there was another sale in the chain 
of title to Lot 3 under a decree of the Supreme Court of 
the District of Columbia in Equity case No. 7767, on July 
6, 1881. 

I tender proof that in 1911 there was a deed in the 
chain of title reciting that the grantor— 

The Court: When you say “in the chain of title,” 
that brings it within the scope of the objection. 

Mr. Partridge: I am sorry. I did not hear that, your 
Honor. 

The Court: When you say “in the chain of title,” that- 
brings it within Mr. MacLeod’s objection. 

Mr. Partridge: Well, if your Honor please, we 


142 
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have stipulated that the title came from the Com¬ 
missioners down to these defendants and in the chain of 
title, I mean the chain of title from the Commissioners 
down to the defendants. 

The Court: Any objection to that? 

Now, this is simply a tender of proof. 

Mr. MacLeod: Your Honor, this, as I understand it, is 
offered to show that there is some title that these parties 
have or thought they had in addition to the title that 
was vested in the original allottees which we have stipu¬ 
lated has devolved to the defendants. 

If I am correct in that, then I object to this whole line 
of evidence. 

Am I correct in that? 

Mr. Partridge: Well, partly so, but not entirely. That 
is not a complete statement of our position in regard to it. 

The Court: What is rest of it? 

Mr. Partridge: The rest of it is to show the presump¬ 
tion of possession of these lots by the grantees under 
these deeds and also that the deeds passed to the bona fide 
purchasers for value during the time from the allotment 
by the Commissioners up to the present time. 

Mr. MacLeod: A presumption of possession? 

Mr. Partridge: A presumption of possession in the 
grantees of the deeds, and also in this particular 
143 deed of which I am starting to tender proof there 
is a recital that there was possession in the grantor 
for 25 years. 

The Government, in their complaint, claimed that they 
were in possession of the land. 

Mr. MacLeod: I don’t think we did. I am sure we did 
not. But, in any event, we do not deny that the defend¬ 
ants in this case may have been in physical possession 
of this property for 25 years, if that is what you are 
trying to prove. 

Mr. Partridge: No, not for 25 years. From the tim e 
we got the allotment from the Commissioners to the pres¬ 
ent time. 
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The Court: I don’t see the purpose of that, because it 
cannot be adverse possession. 

Mr. Partridge: No, sir, we don’t say that we can get 
adverse possession, but we say there are certain presump¬ 
tions that arise from that possession, and also that that 
possession in accordance with the decision in the Belt case, 
which was affirmed by the Court of Appeals, cast the burden 
of proof on the Government to show their title by clear 
and convincing evidence. 

I am not certain as to whether the Court of Appeals 
also quoted Judge Laws’ language in the Belt case in the 
Court of Appeals. 

Do you know about that, Mr. Campbell? 

Mr. Campbell: Well, no, I don’t think they did. 

Mr. MacLeod: May I interrupt to ask what are 
144 these presumptions? 

I don’t want to object to evidence here without 
knowing the reason for which it is offered, and Mr. Part¬ 
ridge now says that these deeds and happenings in the 
chain of title are offered not to show adverse possession 
or prescription, but that there are presumptions, and I 
feel that I am entitled and that your Honor is entitled 
to know what those presumptions are. 

Mr. Partridge: Well, the principal presumption is that 
the people in possession have title, and that presumption 
has to be overthrown by proof to the contrary, according 
to our contention, if your Honor please. 

Mr. MacLeod: Is that the only presumption? 

Mr. Partridge: It bears on the burden of proof and 
on the equities of the situation. 

Mr. McLeod: Is that the only presumption? 

Mr. Partridge: Well, no, I would not say that that 
was the only one. I would say that in an equity court 
where a bill which we claim is a bill to quiet title is hied, 
that the fact that deeds passed to people who were pre- 
sumbaly innocent purchasers for value is material on the 
equities of the situation. For instance, this Jeremiah 
Booth deed, which we have marked for identification as 
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Defendants’ 7, recites the consideration that was paid for 
this lot there, which is substantial consideration. 

145 So it shows also, I mean this evidence shows, I 
respectfully submit, that these parties paid value 

for this property. 

Mr. McLeod: To whom? 

Mr. Partridge: To the grantors. 

Mr. McLeod: All among themselves. 

Mr. Partridge: Well, except for lots 4 and 5, when 
they paid value to the United States for them. 

Mr. MacLeod: What value was paid to the United 
States for them? 

Mr. Partridge: Well, I don’t know. 

Mr. MacLeod: Donations to charity by Congress. 

Mr. Partridge: Well, I think I can prove otherwise. 
I expected to come to that very shortly. 

Mr. MacLeod: If those are the purposes of Mr. Part¬ 
ridge in offering this evidence, I renew my objection to 
the whole line of evidence for the reason that adverse 
possession cannot be established against the Government; 
that there can be no prescription against the Government; 
that the acts of unauthorized parties cannot affect the title 
or right of the Government; and for the further reason 
that this is not an action to quiet title, and the burden of 
proof is not on the Government for the reasons I stated 
Monday, and I am ready to argue that point if you want 
to hear me, your Honor. 

Mr. Partridge: I am ready to argue it, if your 

146 Honor wants to hear it. It seems to me to be a 
material point. 

The Court: I think the objection is good. 

Mr. Partridge: Would your Honor like to hear any¬ 
thing further in that regard? 

The Court: Yes. 

(There followed lengthy arguments by counsel for both 
plaintiff and defendants as to the law applicable to the 
case (Tr. 146-193).) 

• • * • 
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193 The Court: I adhere to the ruling I made yester- 
day. 

194 Mr. MacLeod: That is on the burden of proof? 

The Court: I have sustained your objection. 

Mr. MacLeod: My objection on the evidence— 

The Court: From which he expects presumption to 
arise. 

Mr. MacLeod: Offering of the tax deeds and tax sales 
and the other deeds between the parties? 

The Court: Yes. 

Mr. MacLeod: Based on his claim that he gain some¬ 
thing. 

The Court: This discussion arose while Mr. Partridge 
was making an offer of proof. 

Mr. Partridge: Yes, sir. 

The Court: I think he was entitled to do that for his 
record. 

Mr. MacLeod: May I interrupt you just a minute, 
Mr. Partridge? 

Mr. Partridge: Yes, sir. 

Mr. MacLeod: Your Honor, if I may, I want to go 
back to a previous matter on which your Honor ruled 
on the first day, and, if I may, I want to clarify some 
possible confusion. 

The Court: Yes. 

Mr. MacLeod: I was called last night by Mr. Fernald, 
who is the deputy surveyor of the District, and he called 
to inform me that in looking through the records of his 
office after the discussions we had here as to the various 
volumes, the Register of Squares, and the Division 

195 Books or Division Sheets, he found a book that is 
marked on the back “Register of Squares / 7 

I am stating this now merely as an explanatory matter 
and not as evidence at all, and Mr. Fernald is here and 
may be called to testify. 

He called me about 4:30 last night and said he had found 
a book in their office that was called “Register of 
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Squares/ * That had a penciled note in the front of it 
that stated that it had been rebound and formerly con¬ 
sisted of loose sheets, believed to have been surveys made 
by one DeKraft, who was a city surveyor in 1822, that 
had been bound by Mr. Forsythe, who was city surveyor 
for a long time around the turn of the century. 

He called it to my attention because of the book having 
been mentioned here in discussion, and this morning 
he also advised Mr. Partridge of that. 

I also find that possibly I may have caused some con¬ 
fusion the other day and possibly misled your Honor in 
the discussion with respect to the so-called division book 
No. 1, which is mentioned in the Potomac case, and I found 
that when Mr. Kahn was testifying and the so-called divi¬ 
sion sheets were offered in evidence, they were offered 
from a book, the title of which I don’t know. But in any 
event, in offering that I questioned Mr. Kahn, if you will 
recall, and after I had objected to the offering of 
196 those documents, and stated my reasons, I found, 
your Honor, that my objection was directed to those 
documents not as generally inadmissible in evidence, but 
my objection was based, as I think was clearly brought 
out, as on the competency of the evidence in the case, and 
based not only on the rulings in Morris and Potomac, 
where the two books, the Register of Squares and the 
Division Book No. 1, are mentioned, but based also on 
the other cases that held that the Surveyor’s records 
were the proper records. 

And I find that in questioning Mr. Kahn, he led me to 
believe that these books—the book that he had was one 
of a set of the same books mentioned in the Potomac case, 
and I find I asked him: 

“Mr. MacLeod: Well, isn’t this division book, isn’t 
that a division book, Mr. Kahn! 

“What do you call that? 

“The Witness: Mr. MacLeod, the title may appear 
on the back strips of volumes of this kind, vary from time 
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to time according to when they have been rebound. 

All I know is what this volume is now called. It was 
bound before it came into the custody of the National 
Archives. It was bound at the time that Mr. Gauss’ com¬ 
mission was at work, and it was at his instruction called 
‘Division Sheets,’—” 

And then you see, he said it was at Mr. Gauss’ in¬ 
structions. 

197 And then further I asked him: 

“Mr. MacLeod: That is, that same set of books? 

“The Witness: Yes. 

“Mr. MacLeod: Your Honor, Mr. Partridge states he 
believes I am wrong. I will ask you, if you will, to read 
on page 681 of the Supreme Court Report in the Potomac 
case.” 

I have investigated further and I find that the Division 
Book No. 1 mentioned in Potomac may be another book. 
With all of the information I can find, it is similar to 
what Mr. Kahn testified here, that these books have been 
rebound, just as Mr. Fernald said regarding the Register 
of Squares; he has a penciled note in the front of the 
book that it was rebound in 1915, and when it is rebound, 
whoever has it rebound, puts some other title on it. 

I wanted to call your attention to that, your Honor, so 
there would be no confusion that might be attributed to 
any mistake of mine. However, I want to renew my 
objection to the books which were offered—and the record 
will show what they were—based not only on the fact that 
there are some specific books mentioned in Morris, but 
on the ruling in Morris, the reason for the ruling in the 
Morris case, on the grounds that the Court of Appeals in 
this District has held in Bradshaw v. Ashley, that the Sur¬ 
veyor’s office records are the correct records, that in 

198 the Howenstein Realty Company v. Richardson, the 
Court held there that a contract which did not 

mention the plat to which reference was made, was not 
ambiguous or voidable; that it was enforceable, because, 


166 


under the statute in this jurisdiction, the Surveyor’s 
office records are the proper records, and on the ground 
also that since 1803 the Office of the Surveyor of the city 
has been recognized, and in 1809 the Congress directed 
that the Surveyor should keep these very records that are 
in dispute here; the plats that are meant when there is 
a reference to a lot and square in the District of Columbia 
and a division between an original proprietor and the 
Commissioners, and I submit, your Honor, that your 
ruling—though I may have been mistaken in the refer¬ 
ence to the book—my objection was entirely correct, as 
your ruling was on the redivision which is not mentioned 
specifically in any of the cases, and I trust that you will 
accept my apology for having been confused myself. 

Mr. Partridge: If your Honor please, those records 
that were offered were all prior to 1800, and the act 
under which these cases were decided, that Mr. MacLeod 
mentioned, was not passed until 1809; so I feel very 
strongly—I don’t want to make myself obnoxious by 
pressing a point too greatly—but I feel very strongly 
that they were admissible in evidence, and what I would 
like to ask your Honor to do would be to consider the 
matter further at the end of our testimony, and I will 
offer certified copies of at least one of the docu- 
199 ments again into evidence. 

Mr. MacLeod: May I say with respect to that, 
your Honor, that the act of 1809 has some bearing on the 
very point that Mr. Partridge has mentioned. 

Tffiat is under acts of Congress, tab No. 7, about the 
10th page over, your Honor, where you will find the act of 
1809 and I am now referring now to Section 3. 

Section 3, you will notice, reads: 

“That when such subdivision” — 

This is speaking of subdivisions of privately owned 
lands, where the owner wants to have a subdivision made. 
This act provides that that subdivision shall be made by 
the office of the Surveyor or shall be submitted to him 
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when it is examined and approved by him, and certified, 
it shall then be kept in his office, and that a conveyance 
with reference to it, nnder the Howenstein case, merely a 
conveyance by lot and square, will operate as a conveyance, 
that the plat is automatically incorporated in and also 
provides that in examining the plat for a subdivision by 
a private party, the Surveyor is authorized, if he finds 
there is an error in measurement, to apportion it and to 
provide for party walls when there is a conflict between 
the parcels. 

But in providing for that, the Congress stated that: 

“When such subdivision of any square or lot shall 
200 be so certified, examined and recorded, the pur¬ 
chaser of any part thereof or any person interested 
therein may refer to the said plat and record for descrip¬ 
tion in the same manner as to the squares and lots divided 
between the Commissioners and original proprietors, and 
the ways, alleys, or passages laid out or expressed on such 
plat of subdivision shall be dedicated to public use.” 

Referring there to the manner of conveying land be¬ 
tween private parties by reference to this resubdivision 
made by the private party, in the same manner as be¬ 
tween the Commissioners and the original proprietors, 
which supports the theory that I submit is not capable 
of proof that the Surveyor was the person who then had 
the original divisions and still has them. 

Mr. Partridge: If your Honor please, the evidence that 
we will present showed what happened between the origi¬ 
nal proprietors. 

Mr. MacLeod says that this Section 3 provides that the 
purchaser may refer to the plat and record of the Sur¬ 
veyors office in the same manner as to squares and lots 
divided between the Commissioners and the original pro¬ 
prietors; 

Now, the very thing that we are saying in this case, and 
offering what I submit is incontrovertible proof, is tha t 
when the Commissioners referred to Pt 1, Square East 
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of 664, they were referring to that lot in accordance 
201 with a plan, and we will offer at the end of the 
case, when other evidence makes our point clearer, 
a certificate by the Surveyor of the District of Columbia, 
the same Surveyor who put his signature to the record of 
squares which Mr. MacLeod submits is the proper evi¬ 
dence, to the effect that on June 26, 1794, when this allot¬ 
ment and assignment of the Carrollsburg lots was made, 
there were plans in the office of the Commissioners that 
showed those lots as extending to the channel of the 
Potomac River. 

Now, that is a certificate which we will offer later on 
in the case to your Honor, and that is the certificate that 
I would like an opportunity to argue is a very important 
and clearly admissible piece of evidence in the case. 

Mr. MacLeod: Your Honor, I think I mentioned in my, 
original objection—if not, I will renew it—that my objec¬ 
tion is also based on the ground that these certificates or 
division sheets that were offered from the statement in 
identifying them, of Mr. Partridge, were acts of the Sur¬ 
veyor, and there has been no showing whatever in this 
case that the Surveyor had any authority whatever to take 
any action that could in any way affect the title of the 
United States to the land involved in this case. 

The Court: I shall adhere to my ruling. 

I will hear you later if you care for me to. 

(It was then agreed that a tender of proof as to the 
deeds would be made later after Government counsel had 
had an opportunity to examine the documents (Tr. 202- 
203). The tender of proof is found at Tr. 339-345 (Printed 
R. ).) 

• • * • 

204 By Mr. Partridge: 

Q Judge Gullidge, will you turn to that portion of your 
record which has the names of the original proprietors 
who received these lots in Square east of 664 and give 
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me the names of those proprietors, please? 

• * # * 

210 Mr. MacLeod: Your Honor, I will waive my 
objection as to the source of these records, to the 

evidence that is offered showing that the allottees for 
lot 1 in Square east of 664 was James Brown; lot 3 was 
William A. Washington; lot 6 was Thomas Johnson; lot 8 
was David Ross; lot 7 was James Earle; lot 2 was 
Captain William MacGakin. 

I will object, on the grounds that first of all we have 
stipulated that the title of the original allottees has become 
vested in the defendants, so that no proof of that is neces¬ 
sary, and also on the ground that this is entirely im¬ 
material. It makes no difference who the original allottees 
were, except with respect to the devolution of title to them. 
Mr. Partridge: My point in regard to the materiality 
of it is— 

211 The Court: Well, do you agree to the stipula¬ 
tion that Mr. MacLeod stated? 

Mr. Partridge: Yes, sir, I agree to the fact stipulated. 
Of course, I don’t conform to his objection there. 

The Court: No, I mean the facts stated. 

Mr. Partridge: Yes, sir. 

The Court: All right, that will be regarded as a 
stipulation. 

Mr. MacLeod: Thank you, sir. 

Mr. Partridge: You may question the witness. 

Mr. MacLeod: May I have a ruling on my objection, 
your Honor? 

I objected on the grounds that it was unnecessary since 
we had stipulated if the purpose was to show the devolu¬ 
tion of title and that as to the naming of them and who 
they were, I object on the ground it is immaterial; has 
no effect whatever in the title in this case. 

The Court: I don’t see the materiality. 

Mr. Partridge: The materiality, we submit, is that it 
does bear on the intention of the Commissioners in making 
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the allotments, and it bears on it by the fact that these allot¬ 
tees were people who were prominent in the early organiza¬ 
tion of the city of Washington; it shows that the instru¬ 
ments that we intend to prove were not a matter of chance 
but a matter of long deliberation and the fact that Thomas 
Johnson, who was one of the allottees of these lots, 
212 was one of the Commissioners; it shows that the 
papers that were passed in allotting the lots were 
given consideration and grave consideration by all con¬ 
cerned. 

The Court: Objection sustained. 

Mr. MacLeod: Did I understand you had finished with 
the witness? 

Mr. Partridge: Yes, sir. 

C ross-Examination 

• • • • 

There is one thing I did forget. In stating my conces¬ 
sion of the admissibility of those lots, and that is the fact 
that the allotments went to specific people which raises 
again the presumption of possession there, which your 
Honor has already ruled upon. 

I just wanted to make sure it went into the record. 

The Court: Very well. 

• • • • 

216 Mr. MacLeod: Your Honor, at this time, in con¬ 
nection with the instrument, and for the purpose only 
of refreshing the judicial recollection of the Court, I will call 
your Honor’s attention to the act of the State of Maryland 
of December 19,1791, which is in the Code, at page 28, and 
which your Honor will notice- 

The Court: Is that the act of December 23, 1788? 

Mr. MacLeod: The next one, your Honor, the ratifying 
act. 

The Court: The ratification of December 19, 1791? 

Mr. MacLeod: That is correct. I will call your Honor’s 



attention to the fact that the act and preamble sets forth 
reasons for the passing of the act, one of which was 
difficulties in the making of arrangements for the laying 
out of the town of Carrollsburg, based on reasons stated 
in the act to be imbecility, and for other causes, and I will 
call your attention, your Honor, to the fact that Sections 
3 and 4 provide for a method of the subjecting of all lands 
within the original city of Washington to the terms of the 
agreement entered into between Notley Young, Dan- 

217 iel Carroll of Duddington, and others. 

In the first part of Section 3, it reads: 

“That all lands, and so forth”- 

And the lands of certain parties who are incompetent- 

“where no conveyances have been made, are subjected to 
the same terms and conditions as the said Notley Young, 
Daniel Carroll of Duddington, and others, have by their 
said agreements and deeds subjected their lands to, and 
where no conveyances have been made, the legal estate and 
trusts are hereby vested in the said trustees.” 

And the act further provides for a condemnation of any 
land of parties who would not agree. 

I will call your attention, your Honor, to the supple¬ 
mentary act of 1792 on the next page of the Code—of 
1793—which authorizes the Commissioners, where there 
are people absent from the state, or people who have 
refused to convey or enter into the agreements, to proceed 
with an apportionment and allotment of their squares to 
have the full and legal effect to transfer the title unless 
objection was made; and I submit, your Honor, that this 
certificate of allotment is made pursuant to those two acts. 

And I also submit by that allotment and under these 
acts, the allotment of these squares is subjected to the 
same terms and conditions as the agreement and 

218 the deeds in trust executed by Notley Young and 
Daniel Carroll. 
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220 Q Mr. Gullidge, in your examination of the title 
to these lots, did you find any conveyances of record 

in the land records of the District of Columbia conveying 
any of the lots or any of the land in this case, any convey¬ 
ances from the United States other than so far as this 
certificate of allotment might operate as a conveyance! 
A No, sir. 

Q You did not? A No. There would be no convey¬ 
ances from the United States to lots allotted to private 
individuals. 

Mr. MacLeod: No further questions, your Honor. 

Mr. Partridge: Are you talking about lots 4 and 5? 

1 Mr. MacLeod: No. Any of them. 

Mr. Partridge: Any of them? 

(Thereupon counsel conferred between themselves.) 

Mr. Partridge: We have agreed, your Honor, that 
Judge Gullidge has overlooked, in making that statement, 
a deed on his record from the United States Corn- 

221 missioners of Public Buildings to William Mat¬ 
thews., et al., trustees of St. Vincent’s Orphan Asy¬ 
lum, dated December 11, 1832, W. B. 44-210. 

Now, a certified copy of that deed and the deed back 
from the St. Vincent’s Orphan Asylum to people in our 
chain of title, which includes a copy of the act of Congress 
authorizing the conveyance, is in the record on your Hon¬ 
or’s desk, marked by a yellow slip, and that was one of 
the conveyances that I intended to tender proof on. 

It might be more appropriate for me to offer those con¬ 
veyances in evidence at the present time, because they 
might be in a different category in your Honor’s mind than 
the other conveyances, so I therefore offer those convey¬ 
ances in evidence. 

May I show them to Mr. MacLeod? 

The Court: Yes, please. 

Mr. MacLeod: Mr. Gullidge, subject to that correction, 
your answer that there are no conveyances by the United 
States is correct, is it not? 

The Witness: Let me see what this is. What I meant 
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was that there were no conveyances from the United States 
—the first conveyance out after the allotment. 

By Mr. MacLeod: 

Q Do you find any conveyance from the United States 
or any authorized official of the United States other than 
the certificate of allotments and the deed which we 
222 have just agreed is of record? 

(The witness stated that he would have to check 
his records to be sure of the answer (Tr. 222-224). It was 
agreed that he would be recalled later to answer the ques¬ 
tion (Tr. 224). The answer appears at Tr. 236-237 (printed 
E. )). 

* • • • 

227 Mr. Partridge: The instrument I offer now is 
indenture dated December 11, 1832, and recorded 

December 21,1832, from Joseph L. Gore, Commissioner of 
Public Buildings, and a number of parties, as trustees 
under an act of Congress to incorporate St. Vincent’s 
Orphan Asylum. 

Which conveys among other property, lots Nos. 4 and 
5 in Square east of Square 664, with water privileges. 

Mr. MacLeod: Your Honor, I have no objection to this 
instrument as showing the original allotment or convey¬ 
ance of these lots 4 and 5 in Square east of 664. 

We have stipulated that the title to the lots, as shown, 
the official recorded plats, vested in the allottees, and has 
become vested in the defendants in this case. 

I consider that this is unnecessary in view of the stipu¬ 
lation. If it is offered for any other purpose, I object. 

Mr. Partridge: And I also offer in connection with that, 
for the purpose of refreshing the judicial recollection of 
the Court, the act of Congress of July 14,1832. 

The Court: What does that do ? 

Mr. MacLeod: We can stipulate the act authorizes the 
donation of lots in the city of Washington for char- 

228 ity with a donation of $20,000 worth of lots to St. 
Vincent’s Orphan Asylum and other donations at 

the same time. 


The Court: Is that stipulation agreed tot 

Mr. Partridge: Yes, sir. 

The Court: Very well. Then the objection is sustained. 

Mr. Partridge: Now, while we are on that, another one 
of the deeds that we intend to tender proof of is in the 
record here, following those deeds, and is a deed whereby 
the St. Vincent’s Orphan Asylum conveyed property, or 
an official of St. Vincent’s Orphan Asylum conveyed prop¬ 
erty, lots 4 and 5, Square east of 664, back into the chain. 

Mr. MacLeod: I thought we were going to get together 
on that out of Court today. 

Mr. Partridge: Well, the trouble is the record is in 
the Court records here. We will leave that until after we 
get together on our tender of proof, then, your Honor. 

The Court: Very well 

Mr. Partridge: I have no further questions of Judge • 
Gullidge, if your Honor please. 

Mr. MacLeod: May I ask one question that I may have 
overlooked? 

The Court: Yes. 

By Mr. MacLeod: 

Q Mr. Gullidge, you testified to there being several 
quiet title suits in the chain of title. 

229 The Court: There being several what? 

Mr. MacLeod: Quiet title suits in the chain of 

title. 

The Witness: Yes. 

By Mr. MacLeod: 

Q Will you check your records and tell me if the United 
States or the District of Columbia was a party to any of 
those suits? 

Mr. Partridge: I will admit they were not. 

The Witness: They were not. 


175 


236 By Mr. MacLeod: 

Q My question was whether or not from your ex¬ 
amination of the records of the District of Columbia, you 
have found any conveyance or any purported or attempted 
conveyance of any right, title, and interest of the United 
States in and to lots in Square east of 664 or the lands 
involved in this suit, other than the original certificate 
or certificates of allotments, or the original transfer of 
title. A I have found no such conveyances. 

Mr. MacLeod: Thank you, sir. 

By Mr. Partridge: 

Q Judge Gullidge, the original certificate of allotment 
that Mr. MacLeod referred to is the certificate of allotment 
to which you have testified, is it not? A Yes. 

Q And in regard to lots 4 and 5, when you say 

237 “other than the original conveyance” you intend to 

include this deed that went to the St. Vincent’s Or¬ 
phan Asylum, do you not? ; 

Mr. MacLeod: I object to that, your Honor. The answer 
stands by itself. The question was clear and the answer 
was clear. 

The Court: He may answer it. 

Mr. Partridge: Thank you. 

The Witness: That was a conveyance from the United 
States to the Orphan Asylum for lots 4 and 5 in Square 
east of Square 664. 

By Mr. Partridge : 

Q Now, there were also in the record tax deeds from 
the District of Columbia, were there not? A Oh, yes. 

• • • • 

Kenneth G. Fernald 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 
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238 Direct Examination 

By Mr. Partridge: 

Q State your name, sir. A Kenneth G. Feraald. 

Q Are you an employee of the Surveyor’s office, Mr. 
Fernald? A Yes, sir. 

Q How long have you been down there? A Thirty 
years. 

Q Did you bring with you the series of lots in Square 
east of 664, which I subpoenaed? A Yes, sir. 

Q Will you please produce those? 

(The witness produced the documents referred to.) 

How about the survey made April 18, 1906, of P. 18, 
page 135? 

Oh, I see, it is in that book you have there. 

Mr. Partridge: I offer this in evidence, if your Honor 
please. 

Mr. MacLeod: May I ask counsel for what purpose he 
is offering it? 

Mr. Partridge: To show what was meant by lots, or 
show in part what was meant when lots 6, 7, and 8, Square 
east of 664, were allotted and assigned by the Commis¬ 
sioners. 

Mr. MacLeod: I object, your Honor. 

239 This is on the grounds that the Surveyor, under 
the law in the District of Columbia, performs a num¬ 
ber of duties, one of which is to furnish various plats of 
computation and surveys when parties come in and ask 
for them. He is also required under the law to make sur¬ 
veys at the request of any party who makes proper ap¬ 
plication and offers to pay for them. He also, your Honor, 
under the statute which has been mentioned here, is the 
custodian of the official records of lands in the District of 
Columbia and in every instance that duty of maintaining 
those is imposed by law. 

Only those records which are the public records are ad¬ 
missible to show the extent of any land under any convey- 
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ance or certificate of allotment. 

In support of that, your Honor, I will direct your atten¬ 
tion to the case of Nash v. Ra/wlett, in 41 D. C. Appeals, 
at page 452, wherein the Court of Appeals, in discussing 
building permits, and surveys, states: 

“There was no error in excluding the official permit to 
the defendant to erect a fence on lot 5, or the survey made 
by the District Surveyor. Permits for the erection of 
structures on a lot in the city are required by the building 
regulations in the public interest. Neither they, nor a sur¬ 
vey made at anyone’s request, can confer a right of posses¬ 
sion or license a trespass.” * 

240 I further submit, your Honor, that the purpose in 
offering this book is not because of the showing of 

the plat that is shown thereon, but because of a statement 
that is made on it and signed by the Surveyor, and I submit 
on that that there is no showing whatever that the Sur¬ 
veyor has any authority whatever to take any action that 
can affect the right, title, or interest to the United States 
to the lands in this suit. 

The Court: Let me look at that book, Mr. Fernald? 

(The book was shown to the Court by the witness.) 

Mr. Partridge: If your Honor please, I submit that 
when lots are conveyed by lot and square number, as they 
were in this case, then the allotment and assignment—the 
only way you can possibly show what is meant by the lot 
and square number is by a Surveyor’s plat showing where 
the lot extends. Otherwise, lot 1, Square east of 664, is 
absolutely meaningless. 

Mr. MacLeod: Your Honor, I would suggest to Mr. Part¬ 
ridge that he ask the witness, who is Deputy Surveyor, 
that, if he presented to Mr. Fernald or to the District Sur¬ 
veyor the conveyance, or presented to them the certificate 
of allotment, whether that is the plat that he would show 
him as Deputy Surveyor. 

Mr. Partridge: I submit that the plat is clearly 

241 admissible. 
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The Court: Do you want to direct that question 
to the witness? 

Mr. MacLeod: I will, your Honor. 

By Mr. MacLeod: 

Q Mr. Fernald, if I presented to you a certificate of 
allotment which read, “Lot 8, in Square east of 664, original 
Lot 8 in Square east of 664, and ask you in your official posi¬ 
tion as Deputy Surveyor, to show me the plat of that land 
so described, would you show me that? A No, sir. 

Mr. Partridge: Just a minute, Mr. Fernald. I object. 

I object to that question, your Honor. It is not what 
the witness thinks is the effect of the law. The decision 
is for the Court here. 

Now, Mr. MacLeod is trying to make the witness decide 
as a matter of law what plats in the Surveyor’s office are 
admissible in evidence or directed to that effect. 

Mr. MacLeod: The statute provides what he shall do. 

Mr. Partridge: Well, Mr. Fernald can’t interpret the 
statute, I submit. That is up to the Court, to interpret the 
statute. 

Mr. MacLeod: I will submit the statute, then. 

Chapter 1,1 think, at Section 605 or 7. 

The Court: What does it provide? 

Mr. MacLeod: It provides that the Surveyor 
242 shall keep these records and furnish copies of them. 

Section 1, 605: 

“The office of the Surveyor of the District shall be the 
legal office of record of the plats and subdivisions of all 
private property in the District of Columbia and of all 
property belonging to the District of Columbia and all 
copies of all records of the division of squares and lots 
made between the public and the original proprietors and 
all plats, papers, books, maps and records now in the office 
of the Surveyor, shall remain therein.” 

Section 1, 607: 

“All records or copies thereof of the division of squares 
and lots heretofore made between the public and the origi- 
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nal proprietors, or which are authorized by this chapter, 
shall be kept in the office of the Surveyor of the District 
of Columbia and the Surveyor shall put up, label, index, 
and preserve all of the maps, charts, plats, plans and other 
drawings’’—and so . forth—“which may come into his 
office.” 

It also provides for the subdivision of United States 
squares at the request of the President and that those 
records shall be maintained. 

243 And the Court here, the Court of Appeals in the 
Howenstem case, cited specifically one of these sec¬ 
tions. 

The Court: Th objection is overruled. The answer may 
stand. 

Mr. Partridge: My objection to Mr. Femald’s state¬ 
ment, your Honor? 

The Court: I beg your pardon. 

Mr. Partridge: Which objection is overruled? 

The Court: You objected to the question that was pro¬ 
pounded by Mr. MacLeod. 

Mr. Partridge: Yes, sir. 

The Court: That question was— 

Mr. MacLeod: Whether, if I went to .your office, Mr. 
Fernald, and asked you in your position as Deputy Sur¬ 
veyor, showing you a description which read “Original 
Square 8 in Square east of 664” is this the document that 
you would show me (indicating). 

The Witness: No, sir. 

Mr. MacLeod: I renew my objection to the plat, your 
Honor. 

The Court: Very well. 

Mr. Partridge: May I examine this act referring to the 
Surveyor, for a moment, your Honor? 

The Court: Yes. 

Mr. MacLeod: The act I was quoting, your Hon- 

244 or, of course, is the present D. C. Code, but this is 
the same effect. 
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Mr. Partridge: If your Honor please, that act of the 
Surveyor does not declare anywhere within its terms that 
the records of the office of the Surveyor are not admissible 
in evidence, and I therefore submit that these, the records 
of the office of the Surveyor, are admissible to show the 
extent of the lots. 

The Court: I think Mr. MacLeod’s objection is good. 

The objection was to the offer of the plat. 

Mr. MacLeod: For the purpose stated by Mr. Part¬ 
ridge. 

The Court: Yes. 

Mr. Partridge :Well, I also offer it for the purpose of 
showing that, according to the records of the office, South 
Capitol Street does not extend below S Street as shown 
on the authentic maps of that office. 

Mr. MacLeod: That is contrary to your witness’ testi¬ 
mony. 

He said it is not the authentic map. 

Mr. Partridge: I offer it for the purpose of showing 
that. 

Mr. MacLeod: Same objection, your Honor. 

The Court: The objection is sustained. 

Mr. Partridge: If your Honor please, that would apply 
to the survey. 

245 I next offer a plat of lots 6, 7, and 8, dated June 
28,1906, and recorded in Survey Book 18, Folio 414. 

Do you object to that, Mr. MacLeod? 

Mr. MacLeod: It is offered for the same purpose? 

Mr. Partridge: For the purpose of showing extent of 
lots 6, 7, and 8, that is right. 

Mr. MacLeod: Yes, sir; same objection; same reasons. 

The Court: Objection sustained. 

Mr. Partridge: Copies of these two surveys are in the 
record. May I have those marked for identification from 
the record, if your Honor please? 

The Court: Are they in this file here? 

Mr. Partridge: Yes, sir. 
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(The file was handed to Mr. Partridge by the Court.) 

These are original duplicates of the plat and I ask that 
they be marked for identification as Defendants ’ Exhibits 
9, 10, and 11, for identification. 

(The documents referred to were marked De¬ 
fendants’ Exhibit 9, 10 and 11, for identification.) 

Mr. Partridge: 9 and 10 being original triplicates 
signed by the Surveyor of the plat in Survey Book 18, Page 
135. 

The Court: You said 9, 10, and 11. You mentioned 
three. 

Mr. Partridge: Well, the first two, 9, and 10, are trip¬ 
licates of the same plat. All three of them, as a 

246 matter of fact, are signed by the Surveyor. 

The Court: Very well. 

• • • • 

247 Mr. Partridge: If your Honor please, • • • • 
I would like to offer in evidence a portion of the cer¬ 
tificate of allotment and assignment recorded November 
3, 1794, that we have beeil talking about in the past. 

• • • • 

The part that I offer begins on page 162 of the land 
records of the District of Columbia, Liber B-2A, as 

248 follows: 

“At the request of the Commissioners appointed 
under the Act of Congress for establishing the temporary 
and permanent seat of government of the United States, 
the following Certificate of the Allottment and Assignment 
of Carrollsburgh and Hamburgh was recorded the 3rd 
day of November, 1794. 

“WE, Thomas Johnson, David Stuart and Daniel Car- 
roll, Commissioners appointed by virtue and in pursuance 
of the Act of Congress for establishing the temporary and 
permanent seat of the government of the United States 
do hereby certify that in pursuance of and according to 
the Act of Assembly of the State of Maryland entitled ‘A 
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further supplement to the Act concerning the Territory 
of Columbia and the City of Washington on the Thirtieth 
day of January one thousand seven hundred and ninety - 
four, we did appoint the twentieth day of March the next 
following for the allottment and Assignment of one half 
of the quantity of each lot of ground in Carrollsburgh and 
Hamburgh and the notice thereof was published in the 
Annapolis the Eastern and George Town News Paper and 
Angel and Sullivan’s News Paper, that being one of the 
News Papers of Baltimore Town for at least three weeks. 
“We did meet and proceed to the Allotment and 

249 Assignment of ground within the said City on the 
said Twentieth day of March one thousand seven 

hundred and ninety-four and therein did proceed at con¬ 
venient times of our meetings till the whole was finished, 
no proprietor of any lot having objected in person or by 
writing delivered to us or either of us against our so pro¬ 
ceeding as to his Lot, and that we did so allot and assign 
for and instead of the Lots in Carrollsburgh the following 
and respective lots in the City of Washington, to wit.” 
And the following portion on page 163 of that Liber: 
• • • • “for Lot number nineteen in Carrollsburgh, the 
Lots number One in Square six hundred and sixty four 
and number One in square east of square six hundred and 
sixty four—for Lot number twenty in Carrollsburgh, the 
Lots number Three in Square six hundred and sixty four 
and number Three in square six hundred and sixty four 
and sixty four—, for Lot number twenty one in Carrolls¬ 
burgh, the Lots number Six in Square six hundred and 
sixty four and number six in square east of Square six 
hundred and sixty four—■, for Lot number twenty two in 
Carrollsburgh, the lots number eight in Square six hundred 
and sixty four and number eight in square east of 

250 Square six hundred and sixty four,—for Lot number 
twenty three in Carrollsburgh, the Lots number 

seven in Square six hundred and sixty four and number 
seven in Square east of Square six hundred and sixty 
four,—” 
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I am taking up again on page 164: 

“for Lot number twenty five in Carrollsburgh, the Lots 
number two in Square six hundred and sixty four and 
number two in Square east of Square six hundred and 
sixty four,— * * * ” 

And taking up again on page 180, at the ninth line from 
the bottom: 

“AND we do hereby direct that an Entry be made by 
the Clerk for recording Deeds of Lands within the said 
Territory of all and every of the said Allotments and As¬ 
signments in the Book provided and kept by him, accord¬ 
ing to the Acts of Assembly in such case made and provided. 
THIS certified and directed this twenty sixth day of June 
in the year of our Lord one thousand seven hundred and 
ninety four. 

Th. Johnson, ^ 

52/9 Dd. Stuart, l Comm’rs. 

Dan’l. Carroll, ) 

251 I offer that in evidence. Is there any objection? 
Mr. MacLeod: No objection. 

Mr. Partridge: Will that be received, Your Honor? 
The Court: Yes, that will be received. 

Mr. Partridge: Mr. MacLeod, I would like to make a 
statement in regard to the rest of the document and see 
if you will agree that it is correct. 

The rest of the document is setting forth the additional 
lots by lot and square number that are assigned and allo¬ 
cated in this document. 

Is that correct? 

Mr. MacLeod: And also the lots in Hamburgh. 

• • • • 

252 Mr. Partridge: I just want to have an explana¬ 
tion for the record of what is contained in the rest 

of the document. 

Mr. MacLeod: And I am adding to it the Commissioners 
also proceed with the allotment of all lots in Hamburgh, 
Your statement was not complete. 
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Mr. Partridge: I just said the rest of the lots and 
squares allotted in the instrument. I did not say anything 
about Carrollsburgh. 

Mr. MacLeod: I beg your pardon, then. I thought you 
had said Carrollsburgh. 

The Court: There seems to be no difference of opinion 
in fact. 

• • • • 

By Mr. Partridge: 

Q Do you have the map called the Dermott sheet No. 9 
there? A I do. 

Q You also have a book called Record of Squares? 
253 A Yes, sir. 

Q Will you get that, please, sir? 

(The witness stepped down and produced the book.) 

Will you turn to the page for Square East of Square 
664? 

(The witness opened the book.) 

Mr. Partridge: I offer this in evidence. 

Mr. MacLeod: No objection. 

Mr. Partridge: This would be Defendant’s Exhibit 12. 

The Court: Very well. 

(The page referred to was marked Defendants’ Exhibit 
12 for identification.) 

Mr. Partridge: I would like to call Your Honor’s atten¬ 
tion to this plat of the square and to the fact that it says 
up at the top “At the request of the Commissioners of 
the City of Washington, the following square was recorded 
the 13th day of January—”— 

Mr. MacLeod: If there is any dispute, I think the 
instrument speaks for itself, doesn’t it? 

Mr. Partridge: I think that is 1800 there, I believe. 

Mr. MacLeod: I don’t know. 

Mr. Partridge: Do you have a photostat of it? 

Mr. MacLeod: It would be just the same as that. 

Mr. Partridge: I think that is “A. D. 1800.” 
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254 It shows the lot lines of each of the lots as ex¬ 
tending well beyond the highwater mark on the 

Eastern Branch and contains a certificate under the date 
of August 28,1799 by R. King, Surveyor, to the effect that 
the lots were assigned as part compensation for the same 
lots in Carrollsburg that are covered by the Certificate of. 
Allotment already introduced in evidence. 

Mr. MacLeod: You are offering the entire document, 
are you not? 

Mr. Partridge: Yes, sir. 

Mr. MacLeod: No objection. 

The Court: It may be received. 

(Defendants ’ Exhibit No. 12 was thereupon received in 
evidence.) 

Mr. Partridge: Now, I offer page 1223 of the same book 
in evidence. 

Mr. MacLeod: I object, Your Honor. This is appar¬ 
ently a part of Square East of 1042; not involved in this 
case whatever, and immaterial. 

Mr. Partridge: The purpose of offering this deed in evi¬ 
dence is to show that this book is a copy spread on the 
record, and not an original, because of the fact that it .is 
apparent from looking at this sheet which is bound in as 
a sheet with the same volume, that writings which purport 
to be signatures of various persons, are in the same 

255 handwriting as writing which purports to be signa¬ 
tures of other persons. 

Mr. MacLeod: I renew my objection, Your Honor. It 
is immaterial. Lands not in the case whatever. 

Mr. Partridge: Our contention is that the primary evi¬ 
dence of the allotment of these squares and the extent of 
the lots into the water is contained in the division sheets 
which have been rejected in evidence, which will be re¬ 
offered and that this is secondary evidence, and wherever 
this book conflicts with the primary evidence, the primary 
evidence prevails; to make my position clear. 
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Mr. MacLeod: I will add to my objection, Your Honor, 
that the statute provides that the records of the office of 
the Surveyor, and these records, or copies, shall be re¬ 
tained by him and that certified transcripts or the origi¬ 
nals, whether originals or copies, shall be admissible in 
evidence, receivable in evidence, and this is immaterial. 

Mr. Partridge: My position is that regardless of 
whether it is in evidence, the force and effect of the instru¬ 
ment itself is before the Court. In other words, it is in 
evidence but its effect is for His Honor to decide and that 
consequently the other portions of the book which throw 
light on the page that is material, are admissible in evi¬ 
dence and material to show exactly what the nature of that 
page was and how and when it was made. 

• • • • 

256 The Court: I think the objection is good. 

Mr. MacLeod: Is good, Your Honor? 

The Court: Yes. 

Mr. MacLeod: Thank you, sir. 

Are you going to substitute a copy of that? 

Mr. Partridge: I am perfectly willing to substitute 
Mr. MacLeod’s copy for this sheet here, Your Honor. 

Insofar as that other sheet is concerned, I think if Mr. 
MacLeod will stipulate that all those signatures appear 
to be in the same handwriting, that that will avoid 

257 the necessity of making a photostat of the other 
sheet. We have no photostat of the other sheet. 

Mr. MacLeod: I don’t know what it is. Can’t you get 
a photostatic copy? 

The Witness: I can get the photostatic copy of it for 
you. 

Mr. MacLeod: What page was it? 

The Witness: Yes, what page was it? 

Mr. Partridge: Page 1223. 

Of course, a photostatic copy does not show up all the 
incidents. It does not show the color of the ink, but, of 
course, it shows the similarity of the handwriting. 
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I ask that this substituted copy be marked for identifi¬ 
cation. 

This is not page 1223. 

The Court: This is the one that was received? 

Mr. Partridge: Yes, sir. 

The Court: Very well. It may be received. 

This is Defendants’ Exhibit 12, as I remember it. 

By Mr. Partridge: 

Q Mr. Fernald, do you have the other surveys that are 
contained there? Do you have the plat dated July 29, 
1918? A No, sir. 

Q I have a photostat of that. 

258 Is this signature on this photostat the signature 
of the Surveyor of the District of Columbia, M. C. 

Hazen? A Yes, sir, at that time. 

Q And at that time it was July 29, 1918? A That is 
correct. 

Mr. Partridge: I offer this in evidence. It is in the 
same nature as the other plats. It shows the outline of 
the lots. 

• • • • 

259 Mr. MacLeod: What is the purpose of offering 
this? 

Mr. Partridge: The purpose is to show that the lot 
lines of the lots extended to the bulkhead line of lots 1, 2, 
3, 4, and 5. 

Mr. MacLeod: I object to it, Your Honor, if that is 
the purpose of offering it, and for the same reasons of 
my previous objection, that no action of the Surveyor 
can affect the right, title or interest of the United States 
or any of the other parties, based on the general law and 
on the Court of Appeals case of Nash vs. Rawlett. 

260 The Court: Objection sustained. 

Mr. Partridge: I ask that this be marked for 
identification as Defendants’ Exhibit 13. 

(The document referred to was marked Defendants’ 
Exhibit 13 for identification.) 
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Mr. MacLeod: I will add to my objection that that is 
not properly authenticated and is not a certified copy. It 
does not come within our stipulation. 

• • • * 

261 By Mr. Partridge: 

Q Mr. Fernald, this paper marked sheet No. 9, 
by James R. Dermott, contains the lines of a square in 
the position of Square East of 664, does it not? A It 
does. 

Q Is this an original document? A As far as I know. 

Q Will you take a straight-edge and raise it along 
the line of South Capitol Street up above T Street and 
! tell me whether or not it intersects the north line of 
Square East of 664? A I can answer that without a 
ruler. It does not on this map. 

Q Would the line, if extended, intersect the north 
line of Square East of 664? A Would it? 

Q Yes. A Not as shown on this map, no, sir. 

262 Q Would you place this ruler along that line 
and tell me whether or not it would? 

(The witness placed the ruler on the map.) 

A No, sir, it does not. 

Q Turn the ruler the other way and see. 

(The witness replaced the ruler.) 

Mr. Partridge: I would like to point out to Your 
Honor that the photostat of this document shows this 
line, which is a line where the map has been pieced to¬ 
gether, as a line, and that that is because of the photo- 
static process; that there is actually no line there. That 
is a place where the map has been pieced together. 

From the north line of S Street down—wait a minute, 
no. That is from the south line of T Street down. 

There is actually no line on the map. 

The Witness: This is T Street and this is R Street. 

Mr. Partridge: Well, from the north line of R Street 
down there is actually no line on the map, and that the 
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photostat shows the place where the map is joined together 
as being a line. 

Is that agreed to, Mr. MacLeod? 

Mr. MacLeod: From the north line of S Street down? 
Mr. Partridge: No, from the north line of R Street. 
Mr. MacLeod: No, that is not agreed to. 

263 This does show a line to the north line of S Street. 
Is that correct, Mr. Fernald? 

The Witness: Yes, there is a dotted line of some kind 
there. 

Mr. MacLeod: There is a dotted line to the north side 
of S Street? 

The Witness: Correct. 

Mr. Partridge: The line I am talking about is a line 
that begins near the bottom of the sheet and extends all 
the way up to a little beyond the south line of R Street, 
and I submit that that line is a place where the map is 
joined together and not an actual line on the map. 

Mr. MacLeod: No objection to that. 

Mr. Partridge: You mean you agree to it? You agree 
that that is the case? 

Mr. MacLeod: You are making that statement, and if 
I don’t make an objection, I guess I am committed. 

The Court: That is correct. 

By Mr. Partridge: 

Q Mr. Fernald, will you look at the ruler as it is placed 
at the present time? 

Is it placed along the line of South Capitol Street 
above R Street? A Yes. 

Mr. MacLeod: Your Honor, I don’t think that 

264 is a fair question. He asked the witness to place 
the ruler along the line and the witness did place 

it along the line and answered his questions. 

Now, for him to place the ruler in some place and 
then start asking the witness questions, I submit that is 
not fair to the witness. 
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Mr. Partridge: If Your Honor place, Mr. Fernald is 
an employee of the opposing side. I can certainly inter¬ 
rogate him to bring out what I consider to be an assump¬ 
tion, I mean an erroneous statement in his testimony. 

The Court: I see no objection to it. 

You may answer. 

Mr. MacLeod: Will you hold the rule where you want 
it? 

Mr. Partridge: Yes. Along the line of South Capitol 
Street. 

By Mr. Partridge: 

Q Now, is that straight along the line of South Capitol 
Street (indicating)? A Yes, sir. 

Q What is this line that shows riverward of the ruler 
there? Does the line show riverward of the ruler on the 
north line of S Street? A There appears to be a 
265 pencil line or some kind of a line on it. 

Mr. Campbell: About this number of this square, 
did you notice it does not seem to be a number there, and 
it looks like there was at one time. I wonder if it was 
there or whether it has gotten rubbed off from handling 
the maps from time to time? 

Mr. Partridge: I don’t think there is any dispute about 
that fact. 

Mr. Campbell: All right. 

By Mr. Partridge: 

Q The original map is obviously a very old map, is it 
not, Mr. Fernald? A Yes, sir. 

Q And the ink is considerably faded on all portions 
of the map except the statement “Sheet No. 9 by James 
R. Dermott, Scale 100 feet to an inch.” 

Is that not correct? A Substantially, yes, sir. 

Q And there are places on the original map where 
erasures have occurred, are there not? A Yes, sir, there 
are some erasures on it. 

Q And one of those places is in Square East of 664? 
A Yes, sir. 
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Mr. MacLeod: Which is the erasure? • 

Mr. Partridge: Right here (indicating) 

266 Mr. MacLeod: Is that an erasure? 

The Witness: It may not be an erasure with a 
regular eraser, but it is worn off. 

Mr. MacLeod: A rubbed spot? 

The Witness: Just a rubbed spot. We have one in 
here (indicating). 

By Mr. Partridge: 

Q In Square East of 664 the only lot lines that appear 
are in pencil, except for the north and south lines of the 
square running east and west. Is that not correct? A No, 
I cannot say that. 

Q The ink lines showing the lot lines are almost faded 
out, is that not correct? A That is correct. 

Mr. MacLeod: Your Honor, I don’t want to interfere 
here, but I think the instrument and document speaks for 
itself. 

Mr. Partridge: Well, this original document is going 
back to the Surveyor’s office, if Your Honor please, and 
I just wanted to show any differences in the original, be¬ 
tween the original and the photostat. 

Mr. MacLeod: Well, there are not. It is very faint 
on the photostat, just as you have said on the original. It 
is very faint. 

* • # • 

267 Mr. Partridge: I would like that photostat of 
Dermott’s Sheet No. 9 marked Defendants’ 14. 

(Photostat of Dermott Sheet No. 9 was marked Defend¬ 
ants’ Exhibit 14 for identification.) 

Mr. Partridge: I would like to introduce in evidence 
a big copy of the Dermott map which Mr. MacLeod has. 
Any objection? 

Mr. MacLeod: No, sir. 

268 Mr. Partridge: I ask that this be marked De¬ 
fendants’ Exhibit 15. 

* • • • 






192 


(Certified copy of Dermott’s map was marked Defend¬ 
ants’ Exhibit 15.) 

Mr. Partridge: I would like to call Your Honor’s 
attention to the fact that in this, the official Der- 

269 mott plan of the City of Washington— 

Mr. MacLeod: What square do you want? 

Mr. Partridge: East of 664. 

Mr. MacLeod: Here it is right here (indicating). 

Mr. Partridge: South Capitol Street is shown as stop¬ 
ping at the north line of S Street and the north, east 
and west line of Square East of 664 is across in front of 
the west line of South Capitol Street if it were extended 
down. 

Mr. MacLeod: I object to the first part of that, Your 
Honor. 

First of all, the plat speaks for itself, and it is my con¬ 
tention that South Capitol Street stops at the water line 
of the Anacostia River as shown on the map. 

But I think the interpretation of it or any statements 
as to that, I think the document speaks for itself. 

Mr. Partridge: Yes, sir, I think it is for Your Honor 
to decide, naturally. 

Mr. MacLeod: So I object to it. 

The Court: The objection is good. 

* • • • 

270 By Mr. Partridge: For the convenience of the 
Court, I would like to offer • * • a portion of the 

photostat of the material portion of the Dermott map 
which I have just received from Mr. MacLeod, as Defend¬ 
ants’ Exhibit 16. 

(The document referred to was marked Defendants’ 
Exhibit 16 for identification.) 

The Court: Is there objection to that, Mr. MacLeod? 
Mr. MacLeod: No objection, sir. 

The Court: It may be received. 

(Thereupon, Defendants’ Exhibit 16 was received in 
evidence.) 
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Mr. Partridge: I would next like to offer U. S. Exhibit 
55 in the Belt record which starts with page 437. 

The portion of that exhibit which I think is material— 
all the rest being immaterial—is the portion which appears 
on page 440, which says that the “real property of the city 
consists in 4,694 lots exclusive of water lots, averaging 
5,265 square feet; 1694 of these are choice lots from 
which”— 

271 Mr. MacLeod: May I ask the purpose of this 
offer? 

Mr. Partridge: The purpose of this offer is to show 
that the waterfront lots in the early division of the City 
of Washington were considered to be of much greater 
value than the inland lots. 

Mr. MacLeod: I object to it, Your Honor, as immaterial 
and incompetent. There is no question involved here 
whatever as to the value of the lots or the comparative 
value with regard to other lots. It has no relation to any 
issue now in the case or that might be in the case. 

Mr. Partridge: If Your Honor please, the nature of 
the waterfront lots in the City of Washington at the early 
laying out of the city, I submit, is material in showing 
the intention and to gather together the fragmentary 
evidence of what went on in the early division of the city. 

Mr. MacLeod: I object for the further reason, then, 
that it is a violation of the parol evidence rule. The in¬ 
strument speaks for itself, and all of the other dealings 
they might have had have no effect whatever on the inter¬ 
pretation of the formal instrument that is of record. 

Mr. Partridge: So far the instruments that have been 
admitted in evidence are ambiguous because they don’t 
show how far the lots extended, and also, as I understand 
it, you are contending that the riparian rights which were 
conveyed along with these lots were easements that 

272 could be terminated at any time. 

Is that not correct? 
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Mr. MacLeod: You are stating now the issue in the 
case, and you are attacking your own evidence. 

Mr. Partridge: No, I am not. 

Mr. MacLeod: You offered your plat which showed 
lines, and you asked the witness where the lines extended. 
This has no bearing on that whatever. 

Mr. Campbell: It shows what was in the minds of 
these people when they were dickering for the lots. 

Mr. MacLeod: Mr. Campbell has just indicated the 
basis of my objection. He has stated it shows what was 
in the minds of these people. 

I submit that the formal document is of record and 
cannot be attacked with collateral or secondary parol evi¬ 
dence. The intention of the instrument must be determined 
from the instrument itself, and so held in the Van Ness 
case. 

# • • • 

277 The Court: This exhibit seems to be a report 
that accompanied some bill in the House of Repre¬ 
sentatives. 

Mr. Partridge: Yes, sir. 

“A communication to the House of Representatives of 
March 11, 1796, of Alexander White, one of the Com¬ 
missioners,” 

and the portion that I contend is material is the portion 
which shows the value of the waterfront lots. 

The Court: Yes, the part that you pointed out. 

Mr. Partridge: Yes, sir. 

The Court: The objection must be sustained. 

* • • • 

278 By Mr. Partridge: This is quite a long exhibit, 
and so that the record will show what has been 

rejected, I would like to read the rest that I did not 
read. 

May I do that, Your Honor? 

The Court: You mean all of it? 
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Mr. Partridge: No, sir, just this part here. I con¬ 
sider most of it is immaterial. 

The Court: All right. 

Mr. Partridge (reading): 

“The average value of these lots, taking the prices at 
which they have been sold from commencement of the city, 
is $285 per lot, amounting to water property 3500 feet 
front $16 per foot.” 

Now the next portion of the record that I would like 
to offer is in exactly the same nature as that which has 
been rejected, and that appears on page 447 of the Belt 
record, and it is a part of a communication to the Presi¬ 
dent of the United States dated January 28, 1801, signed 
by William Thornton, Alexander White, and W. Cranch, 
emanating from the Commissioners’ office, and the part 
which I would like to make tender of proof is page 447, 
and it says: 

“The land which has been accepted or purchased by the 
Commissioners for the use of the United States and 
279 which yet remains unsold exclusive of lots forfeited 
for non-payment of the purchase money and which 
for that cause are liable to be resold, consists of 24,665,735 
square feet of ground in the City of Washington, equal 
to 4,682 lots of 5,265 square feet each, exclusive of lots 
which bound on navigable water. These form fronts to the 
extent of 2,043 feet and are generally sold by the front 
foot.” 

And then down the page: 

“The average price of lots binding on navigable waters 
sold during the same period is $12.71 per front foot.” 

Mr. MacLeod: I object to that, Your Honor. It is 
immaterial 

The Court: Objection is sustained. 

Mr. MacLeod: It is still offered for the same purpose, 
though. 

Mr. Partridge: Yes, to show the value of the water¬ 
front and the extent and value of the riparian rights 
which went along with the lots. 
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I don’t mean for present valuation purposes, but for 
purposes of interpreting acts of the Commissioners. 

The next excerpt from the record is on page 464 and 
begins at the bottom of page 463, and is a letter from 
G. Scott and W. Thornton from among the records 

280 of the Commissioner of Public Buildings and 
Grounds, stating— 

Mr. MacLeod: For the same purpose? 

Mr. Partridge: Yes, the same purpose. 

Mr. MacLeod: Same objection, Your Honor. 

Mr. Partridge: I just wanted to get it on the record, 
Your Honor. 

The Court: Yes. 

Mr. Partridge: It is to Mr. Thomas Monroe, and it 
states: 

“Sir: 

“Be pleased to set up at the sale on Monday all the 
building lots sought by the late General Stuart at 6 cents 
per square foot and the water property at five pounds per 
foot front at which prices we consent that they may be 
sold.” 

And for the same purpose, an excerpt from— 

The Court: The objection to that will be sustained. 

Mr. Partridge: Yes, sir. 

An excerpt from the same records, dated December 4, 
1794, page 464, stating: 

“I agree to take the two water lots numbers 2 and 10, 
the former including square number 7 at $16 per foot 
and front on the water, the publics’ proportion being one- 
half of each.” 

* • • • 

281 Mr. Partridge: Yes, the same purpose. 

Mr. MacLeod: Same objection, Your Honor. 

The Court: Sustained. 

Mr. Partridge: And for the same purpose, an excerpt 
from the proceedings of the Commissioners of Public 
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Buildings and Grounds to the City of Washington, in the 
District of Columbia, from 1791 to 1795. * • * 

• • * • 

Page 466, about the middle of the page: 

“So circumstances, the Commissioners can postively 
agree for the public interest in the water lots only which 
they offer at the rate of 200 pounds each and the public 
interest in the rest of the lots in the four squares at 100 
pounds each, to take place in case Mr. Greenleaf does 
not pick his choice on them.” 

Mr. MacLeod: Same purpose? 

Mr. Partridge: Same purpose. 

Mr. MacLeod: Same objection, Your Honor. 

The Court: Yes. Objection sustained. 

(William N. Handiboe, Assistant Chief Clerk, Engineer 
Department of the District of Columbia, then testified that 
he had been unable to find or produce the original of 
Defendants’ Exhibit 13, known as a radius plat, in response 
to defendants’ subjoena (Tr. 283-290). Thereafter the 
following occurred with reference to the plat) : 

* * • • 

290 Mr. MacLeod: I will withdraw my objection as 
to the competency of the plat. 

The Court: The objection is sustained. 

Mr. MacLeod: Thank you, Sir. 

293 Mr. Partridge: If your Honor please, I have now 
from Mr. Feraald, of the Surveyor’s office, a photo¬ 
stat of page 1223 of the book Record of Squares that was 
admitted—I think it was admitted into evidence, wasn’t it, 
Mr. MacLeod? 

Mr. MacLeod: I think my objection was sustained on 
the ground of immateriality. 

Mr. Partridge: I have it in the record right here, if 
your Honor will indulge me for a second. 

Yout Honor, that was objected to, so I ask that that be 
marked for identification as Defendants’ Exhibit for iden¬ 
tification No. 17. 
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(The photostat referred to was marked Defendant’s Ex¬ 
hibit 17 for identification.) 

Mr. Partridge: I would like to pnt Mr. Fernald on the 
stand to show what this book Register of Squares that is 
in the Surveyor’s office and Mr. MacLeod mentioned in his 
statement there, is, if Mr. MacLeod has no objection to it. 

Mr. MacLeod: I have no objection to your calling him. 
I would like to see it first. 

Mr. Partridge: Mr. Fernald, will you bring that book 
Register of Squares, please, sir? 

294 Thereupon 

Kenneth G. Fernald 

was recalled as a witness for and on behalf of the defend¬ 
ants and, having been previously duly sworn, was examined 
and testified further as follows: 

Direct Examination 
By Mr. Partridge: 

Q Mr. Fernald, that book is called Register of Squares, 
is it not? A Yes, sir. 

Q And that is a record in the office of the Surveyor? 
A Yes, sir. 

Q And that contains a plat of Square east of 664, does 
it not? A That is correct. 

Q Now, Mr. Fernald, in that book was the yellow sheet 
that Mr. MacLeod mentioned the other day. Will you turn 
to that yellow sheet, please? A Yes. 

Q I am sorry. It is a white sheet instead of a yellow 
sheet. 

Read what the white sheet says about this book. A It 
says, “This book, the Register of Squares, consists of a 
large number of plats which were loose until bound by 
Mr. William Forsythe, while he was Surveyor, D. C. 

295 These plats were prepared by DeKraft, one of the 
early surveyors of the city of Washington, as was 

proved in the case before the Supreme Court of the D. C., 
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says Daniel 0’Callahan”; and that was initialed by one of 
the employees in the office on September 18,1915. 

Mr. Partridge: I offer that in evidence solely for the 
purpose of showing what the book Register of Squares 
referred to in the Supreme Court decision in the Morris 
case was, and the book Register of Squares referred to in 
the Supreme Court decision in the Potomac Steamboat 
Company case. 

Mr. MacLeod: May I examine the witness especially? 

The Court: Yes. 

By Mr. MacLeod: 

Q That pencil notation is not a part of that book. It is 
merely a loose sheet that someone has put in there? A 
That is correct 

Q Do you know who Mr. Daniel O’Callahan was? A 
No, sir; I do not. 

Q It states, as I recall it, that those were just loose 
sheets that were in the office, and apparently the surveys 
made by Mr. DeKraft; is that correct? A Prepared by 
DeKraft. 

Q Made by DeKraft? A The plats were. 

Q Do you know from the records of your office 
296 when Mr. DeKraft was Surveyor? A About 1822, 
I believe. Yes, October 3, 1822, to July 1838. 

Q Is there anything in that book to show what those 
sheets might have been before the time when Mr. Forsythe 
bound them, which I believe you said was 1915, from that 
notation? A About 1915. No, sir. 

Q Nothing whatever? A No, sir. 

Mr. MacLeod: Your Honor, I submit from the witness’ 
testimony that the book is not competent for the pnrpose 
for which Mr. Partridge is offering it, from the witness’ 
testimony and the notation in the book; that the book was 
not bound until 1915, which was 30 or 40 years after the 
Morris or the Potomac case; 15 years after the Morris, and 
30 or 40 after the Potomac. 

Mr. Partridge: I think you are mistaken about that 
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There was no testimony that it was not bound until 1915. 
By Mr. MacLeod: 

Q Mr. Feraald, I understood when I asked you whether 
this was bound—does it show when it was bound? A No, 
sir. It says it was bound by Mr. Forsythe while he was 
Surveyor. 

297 Q With no year given? A No, sir. 

Mr. MacLeod: I will withdraw the objection on 
that ground, your Honor. 

I think I will object on the ground that the book itself 
will show, or the notation will show whether or not this is 
or is not the book that was referred to. 

I am willing to have this in evidence as showing what 
Mr. DeKraft—what plat Mr. DeKraft made, and that this 
was a plat made by him for whatever it is worth in that 
way. 

Mr. Partridge: I am not offering it to show title or to 
prove any plat made by DeKraft, but merely to show what 
book was referred to by the Supreme Court of the United 
States when they rejected the Register of Squares in evi¬ 
dence. 

The Court: It may be received. 

By Mr. Partridge: 

Q Mr. Femald, have you any original plats in your 
office of Square east of 664 dated the 26th day of June, 
1794? A None that I have been able to find, sir. 

• • • • 

Mr. Partridge: I now offer in evidence, if your Honor 
please, the plat filed in the record as Pltf Exhibit 1, 

298 showing the establishment of the bulkhead lines and 
pierhead lines opposite this square. 

Mr. MacLeod: I will object, your Honor, on the grounds 
that it is incompetent for the purpose of in any way affect¬ 
ing the right or title of the United States to the land in the 
case. 

The harbor line is merely an exercise by the Secretary 
of War of authority put upon him to fix a general line out 
to which there may be wharving, and it in no way affects 
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the title, and in no way is in derogation of the right of the 
Government through its recognized officials to control 
wharving for other purposes. 

My point is that the Government, in controlling any 
filling in this jurisdiction, acts in two capacities; first, 
through the Secretary of War in the exercise and control 
of navigation under the Constitution in establishing a har¬ 
bor line, and a harbor line is nothing but a general permit 
to any owner to wharf out, and the finding is that the bulk¬ 
head and harbor line, that wharving that will not interfere 
with navigation. 

That is the same authority that is exercised by the Secre¬ 
tary of War in every State in the country. 

In this jurisdiction the United States has additional 
power. It is the owner of the land, just as the States in 
other jurisdictions own the lands, and control wharv- 
299 ing. That is illustrated by the fact that under the 
Code any filling without approval of the Commis¬ 
sioners is made a crime. 

The Court: When was this made? 

Mr. Partridge: This particular plat is dated February 
5, 1926. 

The Court: And by what authority? 

Mr. Partridge: By the War Department, Office of Chief 
of Engineers, and it is approved by the Secretary of War, 
Dwight R. Davis, February 5, 1926. 

Now, one of the pertinent parts of the plat is, it states, 
< * Bulk head lines define limit of solid fill, showed thus.” 

In other words, just as Mr. MacLeod stated, it operates 
to define the limit of the solid fill of the riparian owner 
there, and it is promulgated by the Secretary of War under 
authority of an Act passed in 1899 by the Congress, giving 
him the power to establish bulkhead and pierhead lines 
there. 

In answer to some of the things that Mr. MacLeod has 
said, our position is that the Government operating in the 
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District of Columbia performs the functions of both the 
State and the National Government. 

In the States, the National Government holds no title to 
any land under the navigable rivers. That is all held and 
controlled by the State Government. 

300 In the District of Columbia, the United States hold 
all title to land underlying navigable rivers that is 

not held by any private owner, in the same capacity that the 
State does outside the State. 

Now, in the District of Columbia, we say it also performs 
the same functions that it does in the States in regard to 
control of navigation. It has absolute power to control 
navigation in the States. 

Now, to our mind this plat is extremely important as 
showing that the exercise of the Government in its power 
to control navigation by the establishment of a bulkhead 
line, and, in effect saying to the riparian owner, “You may 
fill out to this bulkhead line without obstructing navigation, 
and you may erect piers to this pierhead line without ob¬ 
structing navigation. ’ ’ 

Now, in the Belt case, the fact that bulkhead and pier¬ 
head lines had been established and that the riparian owner 
had not filled beyond the bulkhead line, did not contravene 
any of the Government's power to control navigation, was * 
considered to be quite important. 

Your Honor will remember the Court of Appeals re¬ 
marked on that as being an important factor in that case. 

So we submit that this bulkhead line, in effect says that 
when we, as riparian owners, fill to that bulkhead line, we 
have not obstructed navigation. 

301 Consequently, we have not encroached upon any 
of the public rights in regard to the navigation of 

the Anacostia River, and we admit all through this case 
that any rights we may have to -any land which was origi¬ 
nally under the high water mark, is subject to the Gov¬ 
ernment’s paramount power to control navigation, and if 
we have any rights beyond this bulkhead line now, why, 
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those rights are entirely subject to the Governments power 
to control navigation in the public interest. 

The Court: You are not invoking an estoppel? 

Mr. Partridge: No, sir. We are merely saying that 
the Government has established bulkhead lines here and 
by establishing those bulkhead lines, have said to the ri¬ 
parian owners, “You may fill to that bulkhead line without 
obstructing navigation,” and consequently any fill to that 
bulkhead line is in the exercise of our riparian rights which 
can be exercised as long as they do not obstruct navigation. 

The Court: Objection sustained. 

Mr. MacLeod: Thank you, sir. 

Mr. Partridge: May this be marked for identification 
Defendants’ Exhibit 18? 

(Document referred to was marked Defendants’ Exhibit 
18 for identification.) 

Mr. Partridge: I understood your Honor to reject that 
in evidence, did I not? 

302 The Court: Yes, that is correct. I sustained Mr. 
MacLeod’s objection. 

Mr. Partridge: May I point out one or two other things 
about this plat, if your Honor please? 

The Court: Yes. 

Mr. Partridge: This plat was filed by the Government 
as one of their exhibits. In their defense to our motion for 
a summary judgment, which was heard by Judge Bailey; 
Judge Bailey’s decision on that motion was not decisive of 
any of the issues in this case, because he merely decided 
that this was not the type of case to be decided on a motion 
for summary judgment. 

I don’t see exactly why the Government takes the posi¬ 
tion that the plat containing bulkhead lines is material 
in the decision of the issues on the motion for summary 
judgment and is immaterial when we come to the trial of 
the case. 

Mr. MacLeod: Your Honor, I will be glad to explain 
that 
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The plat was offered to show the location of the bulkhead 
line when it was attached to the motion or memorandum in 
opposition to the motion for summary judgment. 

As I understood Mr. Partridge’s remarks here today 
that he is not offering it for that purpose, he is offering it 
to show that the defendants in this case have acquired some 
right, title, or interest below the ordinary high water 

303 line in 1794, and between that line and the bulkhead 
line. 

My objection is to the plat when offered for that purpose. 
If it is merely offered to show the bulkhead line, I have no 
objection. 

Mr. Partridge: One of the purposes we offer it for is to 
show the location of the bulkhead line. 

We do, of course, intend to argue that the bulkhaed line 
establishes the fact that any fill up to that bulkhead line 
does not obstruct navigation, and consequently was made 
as an incident to our riparian rights. But one of the 
really—really, the primary purpose of it is to show the fact 
that bulkhead lines had been established and where they 
were located. 

Mr. MacLeod: Your Honor, if that is the purpose, to 
show that a bulkhead line has been established, and where 
it is located, I have no objection to the plat. 

For the purpose, as I understood Mr. Partridge’s former 
statement of his purpose, then I do object to it. 

The Court: It may be received for the purpose last 
stated by Mr. Partridge. 

Mr. MacLeod: Thank you, sir. 

Mr. Partridge: Well, that will carry no identification 
symbol, then. Just Defendants’ Exhibit 18. 

The Court: Yes, Defendants’ Exhibit 18 is re¬ 
ceived. 

304 (Document referred to was thereupon marked De¬ 
fendants’ Exhibit 18 and received in evidence.) 

Mr. Partridge: Just before Mr. Handiboe took the 
stand, I was offering portions of the Belt record which had 
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been stipulated as being admissible subject to the Govern¬ 
ment’s objection for relevancy and materiality, if your 
Honor please. 

I will continue with that, if I may. 

The Court: Very well 

Mr. Partridge: I offer the order of George Washington, 
dated September 16, 1793. 

The Court: What page are you reading from? 

Mr. Partridge: Page 298 of the Belt record. 

It is Defendants’ Exhibit 18 in the Belt case. 

It is taken from page 195 of the Commissioners’ proceed¬ 
ings, volume 1, at the Archives Bureau: 

“The President of the United States doth hereby order 
and direct that the sale of lots in the City of Washington, 
to commence on the 17th instant be of such lots as the 
Commissioners or any two of them shall think proper: That 
the same sale shall be under their direction and on the 
terms they shall publish.” 

The Court: Any objection, Mr. MacLeod? 

Mr. MacLeod: What is the purpose of this, if I may 
ask, Mr. Partridge? 

305 Mr. Partridge: To refresh the judicial recollec- 
, tion of the Court as to the events surrounding the 
laying out of the city of Washington and the sale of lots in 
the city. 

Mr. MacLeod: Your Honor, we have stipulated that the 
allotment was regularly made and that whatever title was 
conferred by that allotment has become vested in the 
defendants. 

There is no challenge made of the regularity of the 
allotment whatever, and I consider that this is within the 
stipulation. 

The Court: I do not see the purpose of this. 

Mr. Partridge: If your Honor please, the allotment was 
only by lot and square number there, and there are a num¬ 
ber of events which occurred which in their continuity to 
our mind throw light on what the Commissioners had in 
mind in allotting lots. 
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Now, thus far there has been no complete evidence before 
your Honor as to what the Commissioners meant when they 
allotted to these defendants the lots by lot and square 
number. When the allotment of lots 4 and 5, which were 
retained by the United States, came back into the chain of 
title, lots 4 and 5 were two of the lots that were retained 
by the United States under the trust deed with the original 
proprietors, and they were allotted to Tobias Lear, and 
then subsequently they were allotted to the St. Vincent 
Orphan Asylum, and then there was a deed on the 

306 record from the St. Vincent Orphan Asylum back 
into the chain of title which recited the fact that 

there had been allotted to Tobias Lear, and consequently 
the allotment to St. Vincents Orphan Asylum was an 
incorrect one. 

So it seems to me that the events surrounding the sale of 
the lots, and your Honor’s judicial recollection of those 
events, are material as to what occurred in the founding of 
the city regarding the sale of lots. 

Mr. MacLeod: Your Honor, I will add to my objection, 
then, that it is incompetent. It is parol evidence to alter 
muniment of title that is duly of record, and I deny Mr. 
Partridge’s statement that there is not sufficient evidence 
for your Honor to decide now what was conveyed by the 
certificate of allotment. 

He, himself, has offered a certificate of allotment and the 
duly recorded plat from the Surveyor’s office of Square 
east of 664, and under the cases I have previously cited, I 
think there can be a determination without more. 

The Court: The objection is sustained. 

Mr. Campbell: If your Honor please, the deed in trust 
from the property owners to the trustees provide that the 
lots that were assigned to the Government should be sold 
at such times as the President directed, and one of the 
purposes of offering this letter is to show that the Presi¬ 
dent directed the sale of these lots. 

307 The Court: I understand there is no question 
about that. 


\ 
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,Mr. MacLeod: We have agreed that those lots were 
sold. 

The Court: And that these defendants have the title 
that came down through the chain. 

Mr. Campbell: Just on the matter of the intention of 
the Commissioners to carry out the terms of the deed in 
trust. That is why we offer that. 

The Court: Yes. Well, I don’t think that is a disputed 
question. 

I will sustain the objection. 

Mr. Partridge: Our next one is on page 299 of the Belt 
record, and is an excerpt from the Commissioners’ pro¬ 
ceedings, volume 1, under date of March 14,1793, beginning 
at the top of page 300: 

“Mr. Dermot having already made a plan of that part 
of the city which is covered by Hamburgh, and laid down 
the line of Hamburgh on it, in different ink, he is requested 
to do the like with respect to Carrollsburgh on separate 
paper. So that each may be ready for division with the 
proprietors in April. Any time he may have to spare 
from that work he is desired to employ in dividing into 
lots the squares of which the outlines are laid down.” 

Mr. MacLeod: May I ask the purpose of offering 
that? 

308 Mr. Partridge: The purpose of offering that is 
to show that Mr. J. Dermot, who signed several of 
the plats which we offered in evidence, and which have been 
rejected by your Honor, was officially authorized Surveyor 
of the District of Columbia. 

Mr. MacLeod: I believe my understanding is that the 
Dermot map was not rejected by your Honor. 

The Court: It was received in evidence. 

Mr. Partridge: We offered in evidence several Dermot 
plats relating to this square. 

Mr. MacLeod: This relates to the big map, doesn’t it? 

Mr. Partridge: No. 



208 


Mr. MacLeod: The Dermot map has been recognized iji 
two cases, your Honor. 

The Court: Yes, and I am sure I received it in evidence 
on Thursday. 

Mr. Partridge: Yes, sir. That is the big Dermot plan. 
But what I am speaking about is on the small plans pre¬ 
pared by Dermot showing the lot lines, on this lot. 

Mr. MacLeod: And you contend that this authorizes 
those? This talks about a plan. This is the plan, I take it. 

Mr. Paxtridge: Well, it bears on the authority of Mr. 
Dermot to make a plan of that kind, is my contention. 

I realize that those small plans have been rejected by 
your Honor and I don’t want to press it, I just want 

309 to make the record clear as to it. 

Mr. MacLeod: I don’t consider that this is ma¬ 
terial, your Honor, for the same reason of my other objec¬ 
tion. We have admitted the allotment. We have admitted 
the Dermot plan. 

The Court: The objection is sustained. 

Mr. Partridge: I now offer Defendants’ Exhibit No. 21 
in the Belt case, which is a portion of the minutes of the 
same meeting and regulations regarding the surveying of 
Washington passed at the same meeting, to wit, that of 
March 14,1793; beginning at the top of page 301: 

“The head of the Surveying Department is to conduct 
the field work and be answerable for its accuracy and dis¬ 
patch. As soon as any square is set forth and marked on 
the ground he is to deliver into the Commissioners’ office, 
to their clerk, a certificate in the following form: April 

10th 1793. Surveyed Square 100, bounded by _ 

street on the north_street on the south_ 

street on the west and _.... street on the east (or 

otherwise enumerating the lines as the truth is). 

“It is_feet on the north and south and_ 

feet on the east and west. A. B. 

“The work is from time to time to be added on 

310 the large plat, which are being finished, is to be con¬ 
sidered as a record. 
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“All papers belonging to the Surveyor’s Office, such as 
general outlines to work by, Notes of Measurements and 
marks of the work completed are to remain under the 
direction and charge of the Department until the city shall 
be wholly marked out on the ground, when the office and all 
papers appertaining thereto are to be given up to the Com¬ 
missioners. 

“The head of the Surveying Department is to submit to 
the directions of the Commissioners respecting such parts 
of the city as are first to be laid off, but in giving such 
particular directions they will consult with the head of the 
Surveying Department, that such directions may not occa¬ 
sion derangement, error or delay. 

“The Surveyor is to propose his assistants to the Com¬ 
missioners for approbation and the terms in writing on 
which they are to be employed and none are to be retained 
without being approved by the Commissioners but the head 
of the Department may suspend any assistant till the next 
meeting of the Commissioners. He ought to have the work 
certified to him by his assistants but this is only for 
311 his own reputation for the Commissioners will look 
only to him and therefore decline being more partic¬ 
ular. 

“It is desired that stoning the squares may keep pace 
with the work and the head of the surveying department is 
to give so much attention to it as to see that the stones are 
properly placed. 

“In the actual execution of the work, deviations from the - 
plan may in some instances be proper, the Commissioners 
do not think ther£ is any propriety in their ordering such 
in cases of consequence at their pleasure. Any remarks on 
this head will not only be attended to, but are invited that 
they may be enabled to obtain the president’s order.” 

And then at the top of page 302, the first sentence: 

“The platting and dividing squares into lots, is not to be 
considered within the surveying department.” 

Any objection to that, Mr. MacLeod? 
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Dermot, and the exact form of the return that he was to 
make to the Commissioners’ office, of setting forth the exact 
form of the return. 

I expect to offer those returns in my case. 

The Court: Then I take it there really is no objection to 
this? 

Mr. MacLeod: No, sir. 

The Court: Very well. It may be received. 

Mr. Partridge: I now offer Defendants’ Exhibit 24, 
from page 189 of the Commissioners’ proceedings, volume 
1, the proceedings under date of June 22, 1793: 

“Mr. Blodget is requested to make divisions of 

316 the lots in Carrollsburgh and Hamburgh with the 
proprietors. Such, as well as those made by the 

Commissioners will not be revised and no certificates of 
division given out, that mistakes may be avoided. 

“The plats of Carrollsburgh made by Major Ellicott and 
Mr. Dermot differ in some small distances, though of con¬ 
sequence to some of the proprietors it is not to be wondered 
at. Major Ellicott’s plat of that part of the city is from 
actual work, and Carrollsburgh laid upon it. Mr. Dermot’s 
plat of Carrollsburgh is from actual survey and the plat 
of that of the city laid on it, but perhaps they did not take 
the same points to connect them it is desirable that the 
location ought to be ascertained.” 

Any objection? 

Mr. MacLeod: Is it offered for the same purpose? 

Mr. Partridge: It is offered to authenticate Mr. Der¬ 
mot’s plats of square east of 664. To show the division 
sheets which have been rejected in evidence were authen¬ 
ticated by the Commissioners. 

Mr. MacLeod: I make the same objection, your Honor. 

The Court: Objection sustained. 

Mr. MacLeod: Furthermore, I think the instrument 
shows on its face, or casts doubt on the authenticity 

317 of Mr. Dermot’s plat, if I read it correctly. 

Mr. Partridge: I now offer Defendants’ Exhibit 
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26-A, an excerpt from Commissioners’ proceedings, volume 
1, at page 21: 

Mr. MacLeod: Where is that in the Belt record? 

Mr. Partridge: Down at the bottom of page 305 of the 
Belt record. 

“At a meeting of the Commissioners at Georgetown on 
Thursday the 8th day of September, 1791, and continued 
by adjournment till Friday the 9th. Present Thomas John¬ 
son, David Stuart and Daniel Carroll, Esquires. The Hon. 
Thomas Jefferson, Secretary of State, and the Hon. James 
Madison, attended the Commissioners in conference. (See 
Mr. Jefferson’s letter of the 28th August last.) 

“The following queries were presented by the Secretary 
of State to the Commissioners and the answers thereto with 
the resolutions following were given and adopted. 

“What compromise can be made to the lot holders in 
Hamburgh and Carrollsburgh by which the plan of the 
Federal City may be preserved? 

“A liberal compromise will be better than discontents or 
disputed titles.” 

That is offered for the same purpose; that is, to 
318 authenticate the plats of the Commissioners, and the # 
allotment of the Commissioners of these lots to the 
channel of the Potomac River, and of the lots with riparian 
rights. 

Mr. MacLeod: Your Honor, I will ask first that the 
rest of the exhibit be included: 

“Ought not the several landholders be called upon to 
ascertain their respective boundaries previous to the sales 
of lots? 

“Certainly they ought.” 

Which is the complete portion of the exhibit. 

I make the same objection to it, as to the other offers. 

Mr. Partridge: I am offering this in evidence. I under¬ 
stand it has been rejected. 

Now, if you want to offer any part of it in evidence, I 
think you are at liberty to do so in your case, but I don’t 
think you can offer- 



214 


Mr. MacLeod: I disagree with that, your Honor. I 
think that when Mr. Partridge is making an offer of evi¬ 
dence in this case, of an instrument, or of minutes, if there 
are repugnant parts or contradictory parts, he must offer 
the whole instrument, or all of the report, or all of the 
minutes. He cannot select just the line or two that is 
satisfactory to him. 

The Court: The objection is sustained. 

Mr. MacLeod: Thank you, sir. 

319 Mr. Partridge: I now offer Defendants’ Exhibit 
27, page 23 of the Commissioners’ proceedings, vol¬ 
ume 1, as follows: 

“It is not probable that the public improvements will 
conceivably affect either the value of the lots from George¬ 
town to Tunks Town or generally on the Eastern Branch: 
the proximity of the first to a trading town and good 
navigation, and the second lying on one of the best harbors 
in the country ought to have an immediate value: And are 
therefore the most proper places to confine the first sales 
to.” 

Mr. MacLeod: Same objection. 

The Court: Objection sustained. 

Mr. Partridge: I now offer Defendants’ Exhibit No. 
29. 

Mr. Campbell: I think you should offer 28 also. 

Mr. Partridge: We offer Defendants’ Exhibits 28 and 
29 in the Belt case, which are merely notices of the pro¬ 
ceedings of the Commissioners, which I will not read, be¬ 
cause I understand it is in the same category as the other 
portions of the record which have been rejected by your 
Honor. 

Mr. MacLeod: I make the same objection, your Honor. 

The Court: The objection is sustained. 

That goes to what has been called Defendants’ Exhibits 
28 and 29 of the Belt case. 

Mr. Partridge: Yes, sir. Both of them are on 

320 page 307 of the Belt record. 
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I offer Defendants ’ Exhibit No. 30, on page 308 
in the Belt case, for the same purposes. 

Mr. MacLeod: I object, your Honor; same objection. 

The Court: Objection sustained. 

Mr. Partridge: I offer Defendants’ Exhibit No. 44 in 
the Belt record, which is a plat of Carrollsburg. 

Mr. MacLeod: I object to this, your Honor, as not 
being an authentic copy. 

* • * • 

The Court: Mr. MacLeod, what did you say about 44? 

Mr. MacLeod: I had objected to it, that it was not 

321 authentic, but I find in the stipulation we have agreed 
that these may be offered in evidence without formal 

proof of the documents and plats; therefore, I withdraw 
my objection as to authenticity and I have no other objec¬ 
tion. 

The Court: Very well. It may be received. 

(Plat referred to was marked Defendants’ Exhibit No. 
19 and received in evidence.) 

Mr. Partridge: I want to make it clear to your Honor 
that that pencil mark on there is my own pencil mark as 
identifying the lots involved in these proceedings. I don’t 
want to represent that the pencil mark was on the original 
plat at all. 

• • • • 

Mr. Partridge: • • • I now offer a portion of the Com¬ 
missioners ’ proceedings under date of September 8, 1791, 
on page 614 of the Belt record, and the portion that 

322 I offer is the paragraph that reads: 

“Secondly, it is not probable that the public im¬ 
provement will considerably affect either the value of the 
lots from Georgetown to Funks Town or generally on the 
Eastern Branch; the proximity of the first to a trading 
town and good navigation, and the second lying on one of 
the best harbors in the country must have an immediate 
value; and are therefore the most proper places to fine 
the first sales to.” 
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And I understand yonr Honor has rnled on that and I 
won’t take up the time of the Court in reading the rest of 
the paragraph. 

That is on page 614. 

The Court: On page 614? 

Mr. Partridge: Yes, sir. The purpose is to show the 
extra value of the waterfront lots and the regard with which 
they were held in the early dealings of Washington. 

Mr. MacLeod: I object, your Honor, as immaterial and 
incompetent. 

May I interrupt you just a minute, Mr. Partridge? 

Mr. Partridge: Yes, sir. 

Mr. MacLeod: On this previous plat of Carrollsburg, I 
would like to state that I consider that plat is admissible 
in evidence to show that the original lot owners in Carrolls¬ 
burg had no rights to the bed of the river; no rights 

323 therein except as they might have them by the law 
of Maryland at the time the plat was laid out. 

In other words, I think it is admissible to show there 
has been no conveyance of lands below the ordinary high 
water mark. 

Otherwise, I object to it as inadmissible for any other 
purpose. 

The Court: Objection sustained. 

Mr. Partridge: I now offer Exhibit A-H 197, pages 296 
and 297 from the Smith record, which is stipulated, subject 
to objection for materiality and competency and relevancy. 

It is a letter from John Nicholson to Commissioner 
White, dated December 25, 1795, for the purpose of 

324 authenticating in part or adding to the evidence of 
authentication of the plans of division of squares 

down in the Department of Archives which have been re¬ 
jected in evidence but which I will resubmit at the end of 
our case, if your Honor please, and the portion I refer to 
is on page 297 of the Smith record, and reads: 
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“On each square I have a neat draftsman employed, 
whom I contemplate to send to the federal city for this 
purpose, provided he can be allowed access to your plans 
of division of squares, to make copies thereof.” 

And the following paragraph of that letter is explaining 
the purpose of the letter, beginning: 

“My first view in this- is to number my own lots, so that 
by giving a list thereof with corresponding numbers to my 
agent at the city, I may instruct him how to sell, and be 
myself informed, what lots he does sell, to prevent clash¬ 
ing, and also to set a proper value on each, for I think the 
time at hand, when the price between one lot and another 
even in the same part of the city, will be very different, 
also my first object is as above stated, yet it is my design, 
to compile the whole city and prepare a publication of the 
plan from a neat plate, which will prove of public. 
325 utility. I wish to know whether my draftsman for 
whose integrity I will vouch may be thus allowed.” 

Mr. MacLeod: Same objection, your Honor. 

The Court: Objection sustained. 

Mr. Partridge: I now offer a portion of a letter from 
the Commissioners Gusts Scott and William Thornton, to 
George Washington, President of the United States, dated 
March 17,1796, contained at page 302 to 304 of the Smith 
record: 

“The Surveyors when the weather would permit have 
been engaged in leveling the city and taking the soundings 
of the river; the leveling business will be complete so far 
as we think will be at present necessary by midsummer, 
and which will lessen the expense of the Surveying depart¬ 
ment at least one half—Dermott has been engaged, when 
not on the river, in dividing squares, and making copies of 
those already divided to be delivered to the proprietors.” 

That is for the purpose of further authenticating the 
division sheets. 

Mr. MacLeod: Your Honor, I think Mr. Partridge 
should be required here to offer the entire paragraph. He 
is offering a portion without the repugnant portions. 
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Mr. Partridge: I don’t think the entire paragraph is 
material. 

326 Mr. MacLeod: The next sentence: 

“The Surveyors and all others who superintend 
the receipts of public materials or superintend any par¬ 
ticular object are at length brought to make monthly 
returns of what has been done the preceding month, which 
returns are noted on the minutes of the day and filed in 
the office.” 

Which indicates they were merely making returns to the 
Commisioners and the Commissioners were then acting, 
not the surveyors. 

Mr. Partridge: I will offer that entire paragraph in 
evidence, if Mr. MacLeod wishes it that way. 

Mr. MacLeod: All right. 

I make the same objection, your Honor. 

The Court: Objection sustained. 

Mr. Partridge: Then the entire paragraph is offered, 
which ends with the phrase “because so long delayed.” 

Now, I offer from page 330 of the Smith record, a letter 
from James R. Dermott to Thomas Munroe, dated Febru¬ 
ary 2, 1799, the second paragraph of that letter, for the 
same purpose of further authenticating those division 
sheets which were rejected in evidence. 

Mr. MacLeod: That is, “You will apply to Mr. White 

1 for two clean printed plans of the city”- 

Mr. Partridge: Yes. 

327 Mr. MacLeod: I make the same objection, your 
Honor. 

The Court: Objection sustained. 

Mr. Partridge: I now offer Exhibit A-H 189, on page 
292, for the same purpose: 

“Mr. Dermott was directed to make out three plats of 
each square to be hereafter divided. One for the Clerk of 
the District, another for the Commissioners’ office, and the 
third for the proprietor.” 

And that is from the Commissioners’ proceedings, vol¬ 
ume 1, page 188, dated June 2,1793. 
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I imagine there will be the same objection and same 
ruling on that. 

Mr. MacLeod: I will make no objection to that, your 
Honor. 

The Court: You make no objection? 

Mr. MacLeod: No objection to that, your Honor. 

The Court: Well, it may be received. 

• • • • 

Mr. Partridge: From that same Morris record, I offer 
the answer of James E. Dermot, under rate of Feb- 

328 ruary 28, 1799, to certain questions put to him by 
the Commissioners for laying off the city of Wash¬ 
ington. 

Mr. MacLeod: What page is that, please, Mr. Part¬ 
ridge? 

Mr. Partridge: On page 216 of the Morris record, ques¬ 
tion No. 8: 

“Were any difficulties ever suggested as to the directions 
of the wharves or rights of purchasers until the time of 
Nicholas King? 

“Answer. None that I know of after the first arrange¬ 
ments had taken place, in 1793, respecting Carrollsburgh, 
Hamburg, and other parts of the city. Sometimes pur¬ 
chasers of water property could not at the first view under¬ 
stand their privileges, but when explained to them were 
generally satisfied; and I know of no one closing a bargain 
until fully convinced of their rights of wharfage.” 

And question No. 9: 

“Do you know any instance when the right of wharfage 
in this city has been so claimed or exercised as to raise a 
dispute, or is likely so to do? 

“Answer. None from my own knowledge, or any docu¬ 
ment wherein I could place any confidence. The Commis¬ 
sioners in 1793, when dividing Carrollsburg and Hamburg, 
had the subject of wharfing under consideration. There 
were only two places where any difficulty could 

329 arise against which every precaution was taken. 


i 
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The one place was square south of 744. In compen¬ 
sating for what was termed water property of Carrolls- 
burg, which lay on that ground, there were some lots laid 
out on that square to satisfy claimants. Upon an investi¬ 
gation of the business it was found that that square must 
bind on Canal street to the east, and not the channel, and 
that it could have no privilege south, therefore the new 
locations of water property made in it were withdrawn 
(except one) and placed in square 705, in a much more 
advantageous situation than could be expected from the 
original location; to this the original proprietors acqui¬ 
esced. The Comissioners at this time considered square 
south of 744 not as water property, and had agreed to 
disposed of the part which fell to them as property not 
having water privilege, and bounded on the south by South 
0 Street and on the east by Canal Street. By this they 
considered themselves clear of any difficulties with respect 
to its having water privileges. The lots located in square 
705 had as good a privilege as they could enjoy under the 
old location. The canal in this part was considered as the 
dividing line whereby the privileges of Carrollsburg were 
to extend. To the eastward of that, to square 1131, 
330 was to be governed by the meridinal streets; the 
Carrollsburg property, on the southeast part thereof, 
by the parallel streets, as may be seen by the returns of 
the squares binding on the waters .’ 9 

Then the postscript to that letters, which is on page 218, 
reading: 

“The 25th of next month will complete seven years I 
have been active in the business of laying off lots, et cetera, 
in the city of Washington. This time, through the different 
stages, has given me an opportunity of knowing the prin¬ 
cipal occurrences and changes in the business.” 

There is another portion on page 218, the answer to that 
same question, which reads: 

“Where squares were entitled to water privileges in the 
sales these were sold by the foot front.” 
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Mr. MacLeod: Your Honor, this is quite a lengthy 
exhibit, and I think to make this evidence clear there should 
also be included in it, on page 217, where it reads as 
follows: 

“It seemed at the time to be considered in the nega¬ 
tive,”— 

This has to do with the water privileges. 

-“It seemed at the time to be considered in the nega¬ 
tive, but this much was positive, that there was sufficient 
in the power of the Commissioners to make all 

331 things easy, and not leave it liable to dispute here¬ 
after. There has been an idea in circulation, and 

perhaps may be yet, that those squares touching or binding 
upon the water are entitled to the privilege of wharfing. 
In some cases they are, but in others they are not; an 
instance may be seen in No. 1. The lots in this square are 
sold and divided as upland lots; where squares were en¬ 
titled to water privileges in the sales these were sold by 
the foot front, or the privilege generally mentioned to the 
purchasers—upon the whole, the business was clearly un¬ 
derstood by all who wished to understand it, but to those 
not interested and who chose to cavil anything would serve 
as a pretext. As well may Dr. Cunningham claim a water 
privilege (which he never pretended to) to his lot which 
had been originally partly in the water, as any other who 
may have bought a lot near the water, and now under the 
present system of discord and cavil claim privileges to 
which their lot was never entitled.” 

And then the balance of the paragraph. 

I will make the same objection to that, your Honor, with 
that addition. 

• • * • 

332 Mr. MacLeod: Is this offered for the same pur¬ 
pose as these other instruments? 

Mr. Partridge: Yes. 

Mr. MacLeod: I make the same objection, your 
Honor. 
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333 The Court: Objection sustained. 

\ 

• • # • 

Mr. Partridge: If your Honor please, I now offer a 
letter from Gusts Scott and Alexander White, Commis¬ 
sioners, to George Washington, President of the United 
States, dated July 24, 1795, and contained on page 181 of 
the Morris record. 

The first paragraph of that letter, reading: 

“The board have had under consideration for some 
days past the subject of regulating the building of wharves, 
according to the powers delegated to them by the act of 
the Maryland Legislature passed in 1791, an abstract of 
which is herewith enclosed. On a subject so extensive it is 
not to be wondered at that considerable difficulties have 
occurred, and it is not probable that all will be pleased, let 
the regulations be what they will. Had the legislature of 
Maryland been silent on the subject, the holders of water 
property in the city would have had a right to carry their 
wharves to any extent they pleased under the single restric¬ 
tion of not injuring navigation. The law of the State is, 
therefore, restrictive of that general right naturally 

334 flowing from the free use of property, and ought not 
to be construed beyond what sound policy and the 

necessity of the case may require; nor do we think it would 
be prudent to adopt any regulations which should so far 
damp the ardor of improvement in the city as to induce 
foreigners and strangers to give a decided preference to 
the neighboring ports, two of which command great natural 
advantages in common with the city. 

“A cursory view of the map of the city will at once show 
that many parts of the Eastern Branch, and some of the 
river, will not admit of wharves being built to advantage 
unless they are carried to a very great extent to meet the 
channel. The soundings of the Eastern Branch having 
been lately accurately taken, the result is enclosed, and 
seems strongly to justify the foregoing suggestion. ,, 
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Mr. MacLeod: What is the purpose of offering that, 
Mr. Partridge, if I may ask? 

Mr. Partridge: To show the nature and extent of the 
riparian rights that went along with these lots. 

Mr. MacLeod: I object to it, your Honor. The Com¬ 
missioners had no authority whatever to determine what 
the law was with respect to riparian rights and wharving. 
The Court: Objection sustained. 

Mr. Partridge: I now offer a portion of the 

335 letter of Gusts Scott and Alexander White, Com¬ 
missioners, to James Barry, Esquire, dated October 

5, 1795; taken from page 2231 and 2232 of the Morris 
record. 

Mr. MacLeod: Have we stipulated on that? 

Mr. Partridge: I think we have. We should have if 
we didn’t. 

Mr. MacLeod: Yes. Excuse me. 

Mr. Partridge (reading): 

“We have had your favor of the 3rd instant too late on 
that day to be taken up, as the board were about rising. 

“It will always give us the greatest pleasure to render 
every possible aid to those who are improving in the city, 
especially on so large a scale as you have adopted. We 
think with you that an imaginary continuation of Georgia 
Avenue through a considerable depth of tide water thereby 
cutting off the water privilege of Square 771 to wharf to 
the channel too absurd to form a part of the plan of the 
City of Washington.” 

Any objection to that? 

Mr. MacLeod: And the rest of it. 

Mr. Partridge: Do you want the rest of it in? 

Mr. MacLeod: Yes. 

Mr. Partridge (reading): 

336 “That it never was a part of the plan that such 
streets should be continued through the water, and 

that your purchase in Square 771 gives a perfect right to 
wharf to any extent in front or south of the property 
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purchased by you not injurious to the navigation and to 
erect buildings thereon agreeably to the regulations pub¬ 
lished.’ 

“We are Sir, with respect, 

“Your most obedient servants, 
“Gust. Scott 
“Alex. White’’ 

Mr. MacLeod: For what purpose is this offered? 

Mr. Partridge: This is offered to show the purpose of 
the Commissioners and purpose of the founding fathers in 
laying off the city to develop riparian rights according to 
the east-and-west streets instead of the north-and-south 
streets. 

Mr. MacLeod: Is this an east-and-west street? 

Mr. Partridge: Georgia Avenue? 

Mr. MacLeod: Yes. 

Mr. Partridge: No. My contention is that it bears on 
the Government’s claim that South Capitol Street cuts off 
the riparian rights of these lots. 

Now, Georgia Avenue is not an east-and-west street. 

Mr. MacLeod: What direction does it run? 

337 Mr. Partridge: Well it runs southwest and north¬ 
east, doesn’t it? 

Mr. MacLeod: Very close to east and west 

Mr. Partridge: I think you are mistaken about that. 

Mr. MacLeod: Let’s take a look at the plan. 

This is the plan right here (indicating). 

I will object to it, your Honor, for the same reasons; 
also, it is not related to the land in this case. 

Mr. Partridge: Of course it is not related to the land 
in this case, if your Honor please, and it is not introduced 
for any purpose except to show the intention of the Com¬ 
missioners to give riparian privileges that were given to 
these lots that extend out on east-and-west lines. Not cut 
off by any north-and-south street or northeast-and-south- 
west street. 

Mr. MacLeod: But the fact is that it was in their state- 
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ment, in the letter, they have it cutting of the east-and-west 
streets, Georgia Avenue, in the northeast, cutting off all 
streets, and all lots, and they state it did not do so. 

Mr. Partridge: It does not cut off the riparian privi¬ 
leges where it comes in front of the lots that go out by 
east-and-west lines.. 

Mr. MacLeod: I will renew my objection, your Honor, 
and I will ask your Honor to take judicial notice that 
Georgia Avenue is now Potomac Street and is cut 

338 entirely through right over in that area, into Square 
771, or whatever the number of the square is. 

Mr. Partridge: I will object to his Honor taking judicial 
notice of that. 

Mr. MacLeod: I rode over it February 1. 

The Court: I will sustain the objection, but you may 
offer it again if you find the fact is contrary. 

Mr. MacLeod: Tour Honor, my objection is not based 
on the facts but on the ground that this is immaterial and 
that the Commissioners lacked authority to take any action 
affecting the right and title of the United States. 

The Court: Yes. 

Mr. Partridge: Your Honor, the Commissioners were 
the ones who did grant all the lots there. 

Mr. MacLeod: Only in accordance with the plans that 
were approved in the city, and furthermore it is still a 
violation of the parol evidence rule. The allotment speaks 
for itself. 

The Court: I think the objection is good. 

Mr. Partridge: Very well. 

The Court: It is sustained. 

• • • • 

339 Mr. Partridge: If Your Honor please, I am ready 
whenever it is appropriate to complete my tender of 

proof in regard to the instruments in the chain of title to 
the lots. 

In regard to lots 4 and 5, I now tender proof of the 
instrument that is in the record, which is the indenture 
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The Deputy Clerk: Defendants’ Exhibits 21 and 22. 

(Certified copies of deeds referred to were thereupon 
marked Defendants’ Exhibits 21 and 22 for identification.) 

Mr. Partridge: My recollection is that I have already 
tendered proof for the deed from William Gunton, Trustee, 
to William H. Philips, dated April 3, 1871, which was a 
sale under the decree of Supreme Court, D. C., in cause 
No. 995, Equity Docket 8. 

If I have not already done so, I do so now. 

Mr. MacLeod: Does that show the nature of that suit 
pursuant to the decree in which this sale was made? 

Mr. Partridge: No, it does not. The record here does 
not. 

Mr. MacLeod: Your Honor, Mr. Partridge has offered 
to stipulate that neither the District of Columbia nor the 
United States was a party to the suit in which the decree 
was rendered, pursuant to which this deed was executed 
and delivered. 

Mr. Partridge: That is a fact. 

343 Mr. MacLeod: And I will object to the deed for 
the same reasons as the other instruments in the 
chain of title. 

The Court: Objection sustained. 

Mr. Partridge: I tender proof of deed of October 10, 
1910, recorded February 7, 1907, in the chain of title to 
lot 3, which recites that the grantor has had possession 
of the lot for above 25 years. 

All these instruments, I understand, have been ruled 
out and I am just making a tender of proof of them. 

If so, I will just go ahead and make the tender without 
waiting. 

If you have any comment, Mr. MacLeod, do not hesitate 
to interrupt me, however. 

Mr. MacLeod: I think that was correct, Your Honor. 
I thought we had agreed that I would look over the deeds 
and that Mr. Partridge would then make his tender. 

The Court: I think that is correct, although I would 
not pretend to remember all of them. 
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There is objection to this, however, I take it? 1 

Mr. MacLeod: That is correct, Your Honor. 

The Court: Objection sustained. 

Wasn’t there a formal offer? 

Mr. Partridge: No, sir, I never finished making my 
offer because Mr. MacLeod wanted an opportunity to look 
over them before I made my offer of proof. 

344 The Court: I see. 

Mr. Partridge: I also tender proof that there 
was a quiet title suit in the chain to which neither the 
District of Columbia nor the United States was a party, 
numbered Equity 21359 and the bill was filed September 
4,1912, and the decree handed down March 6,1915, vesting 
title in the plaintiff Joseph Groen, who is one of the 
parties in our chain. 

The Court: Is there objection? 

Mr. MacLeod: Same objection, Your Honor. 

The Court: Objection sustained. 

Mr. MacLeod: I may say, Your Honor, I have found 
where we agreed that my objection was to go to all of 
these instruments, and Your Honor ruled on it, and we 
then agreed that Mr. Partridge and I could have an 
agreement for him to just give me the papers that he is 
going to offer in his offer of proof, out of court, and I can 
look them over and then they can be offered as a unit and 
subject to the objection. 

Mr. Partridge stated that was perfectly satisfactory, 
and that was approved by Your Honor. 

The Court: Yes. , 

Mr. Partridge: Lastly, I make tender of proof of the 
quiet title suit which resulted in the decree quieting title 
to which neither the United States nor the District of Co¬ 
lumbia was a part, in Equity No. 26260, in which the 

345 the decree was dated November 23,1906, and quieted 
title to lot 6 in Square East of 664. 

And that completes my tender of proof. 

The purpose of offering these instruments and the pre¬ 
sumption of possession that we claim followed from the 
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instruments themselves is not to establish title by adverse 
possession, because we have, of course, the title that we 
got from the allotment, but to show the presumption of 
possession that arose from the instruments themselves and 
also to further cast the burden of proof on the Govern¬ 
ment to prove their title to Jie land. 

May this decree be marked f or identification, please? 

(The decree referred to was marked Defendants* Exhibit 
23 for identification.) 

• • • * 

Thereupon— 


James Martin, 

one of the defendants, was called as a witness in his own 
behalf and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Partridge: 

Q You are Mr. James Martin of 3401 R Street, 
346 N. W., are you, sir? A Yes, sir. 

Q And one of the defendants in this suit? A 

Yes, sir. 

Q How old are you? A I am 77 years old. 

Q And where were you born? A District of Colum¬ 
bia. 

Q Were you bom anywhere near this property that is 
now in dispute? A Yes, sir. 

Q About how far away, Mr. Martin? A I was bom 
on the comer of South Capitol and old Georgia Avenue, in 
the northeast comer. 

Q Mr. Martin, when you were a boy, did you used to 
play around this property? A Yes, sir. 

Q And what is your earliest recollection of the prop¬ 
erty? About how old were you when you first remem¬ 
ber? A About seven years old. 
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Q And when were you seven years old? A "What? 

Q When were you seven years old, Mr. Martin? What 
year? A I was bom in ’69. That was in 76. 

347 . Q According to your first recollection of the 

property, what was it being used for at the time? 
A Wharf. 

Q And who was the owner of it at that time? A My 
father bought it in 76. 1876. 

Q What was the condition of the property when it 
was purchased, Mr. Martin? What was on it? A There 
was an old frame house on it that was destroyed, about 
gone, and the wharf was in a dilapidated condition, and 
my father built two brick houses on it and fixed the wharf. 

Q When did he build those two brick houses and when 
did he fix the wharf? A In 76. 1876. 

Q Where were the two brick houses located? A On S 
Street, near the corner of Water Street. Water Street 
and S Street. 

Mr. MacLeod: Near where? 

The Witness: It fronted on S Street, near the comer of 
Water and S Street. 

By Mr. Partridge: 

Q In your earliest recollection of the property, what 
was the condition of the water in front of the land there 
out to the channel? A Right shallow at times; at low 
tide. 

348 Q How shallow was it, Mr. Martin? A Well, 
us boys used to wade out there and kill catfish with 

sticks and grass; the tide was that low. 

Q Where would the catfish be? A The catfish was 
in the holes in the ground, and we would go out there 
and punch them out with the sticks and knock them in 
the head. 

Q And would the water be all around those holes, or 
would there be ground around those holes? A Some of 
them would have ground— 

Mr. MacLeod: May I ask the purpose of this line of 
questioning? 
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Mr. Partridge: To show the physical condition of the 
land and the water in front of it at the time. 

• • • • 

The Witness: The holes would be made by catfish and 
the water would be very shallow over it, and several times 
it would be low enough there that there wouldn’t be 

349 any water around the holes. 

By Mr. Partridge: 

Q Was there anything growing out there in that shal¬ 
low water? A Nothing but flat grass. 

Q This wharf was located on which of the lots? A On 
lot 8. 

Q Who filled in the lots 6, 7 and 8? A I did. 

Q And that was at a time when you were the owner? 
A Yes, sir. 

• • • • 

Q How far out did the fill go with relation to the bulk¬ 
head line? A Out to the bulkhead line. 

• • • * 

Q When was the fill made, Mr. Martin? A In 1906. 
Q With respect to lots 1, 2, 3, 4 and 5, who filled in 
those lots? A Mr. Howat filled in lots 1, 2, and 3, 

350 because Mr. Roberts was leasing 1, 2 and 3, and Mr. 
Howat represented Mr. Roberts, and The Capital 

Materials Company, and they had it filled in by my con¬ 
sent. I signed the papers, to have it filled in, lots 1, 
2 and 3. 

Lots 4 and 5 belonged to Mr. Roberts. 

Q Who acted in your wife’s interests with relation to 
the lots she owned? A I did. 

. • • • • 

Q When you say “I did this”, or “I did that”, you 
mean you were acting with respect to your own ownership 
in lot 3, and with respect to your wife’s ownership in the 
other lots that she owns? A That is right. 
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Q How far did the fill of lots 1, 2, 3, 4 and 5 got A 
They went ont to the bulkhead, but no bulkhead was never 
formed, never built. 

Q By the bulkhead* you mean the bulkhead line, or a 
bulkhead that was physically built there? A A bulkhead 
that was established by the Government; filled out to 
that. But the bulkhead was never put up. Mr. 

351 Roberts was supposed to put that up ten years 
after the lease. 

Q By the bulkhead to which they filled, you mean the 
bulkhead line established by the Government? A That 
is right. 

* • • • 

Q The question is, did you consent to the Capital Ma¬ 
terial Company, your lessee, filling those lots 1, 2 and 3? 
A Yes. 

Q Now, they at the time were the owner themselves 
of lots 4 and 5, were they not? A That is right. 

Mr. Partridge: You may question. 

Mr. MacLeod: I would like to ask counsel, Your Honor, 
if all of this testimony of Mr. Martin has been offered for 
the same purpose which you previously stated; that is, to 
show the physical characteristics of the land at that time, 
the time of which he has knowledge? 

Mr. Partridge: Well, that was— 

Mr. MacLeod: I asked your purpose in this line of 
inquiry with this witness, and you stated it was to show 
the physical characteristics of the land within his 

352 knowledge. 

Is all of this testimony offered for that same 
, purpose? 

Mr. Partridge: Well* yes. But there is a further pur¬ 
pose, and that is to show that the fill was made by the 
defendants and not by any other person. 

Mr. MacLeod: We have stipulated— 

Mr. Partridge: I don’t think we stipulated as to that. 
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Mr. MacLeod: If those are the purposes of opposing 
counsel, I have no questions. 

• • • • 

Mr. Partridge: I now reoffer in evidence, if Your 
Honor please, these records that were produced from 
Archives, or certified photostatic copies of these. 

• • • • 

353 (The photostatic copies referred to were marked 
Defendants’ Exhibits 24 to 31, inclusive, for identi¬ 
fication.) 

Mr. Partridge: We then stipulate that Defendants’ 25 
is on the one side of one sheet, and Defendants’ 26 is on 
the other. 

Defendants’ 28 is on one side of one sheet, and Defend¬ 
ants’ 29 is on the other. 

Defendants’ 30 is on one side of one sheet and 

354 Defendants’ 31 is on the other. 

Now, with respect to these instruments, Defend¬ 
ants’ No. 25 is a plat dated July 23, 1794, prepared under 
the signature of James R. Dermott. 

Defendants’ No. 31 is a similar plat, and Defendants’ 
No. 30, which is on the reverse side of the Dermott plat, 
dated July 23,1794, is to the effect that: 

1 ‘ Thomas Johnson, David Stuart, Daniel Carroll, Com¬ 
missioners, set out and assigned this square named Square 
East of Square 664 in the City of Washington with the 
water property thereof to attend and be as parts of the lots 
lying in Square 664 in such proportion that each lot should 
have the same breadth on each side of Water Street to the 
channel of the Eastern Branch by parallel lines due east 
from the front points as appears from the original plans 
and proceedings in the Commissioners office dated the 26th 
day of June, 1794. 

“August 28th, 1799. 

“R. King, Surveyor.” 

Now, I call Your Honor’s attention to the fact that that 
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date of June 26, 1794, is the same date as the date of the 
certificate of the allotment of all of the lots in Carrollsburg 
and Hamburg, which certificate of allotment has been re¬ 
ceived in evidence and that the Surveyor, Mr. Fern- 

355 aid, has testified that in his office there is no plat 
or plan dated June 26, 1794. 

Also we offer a plat of Square E of 664. 

Mr. MacLeod: Your Honor, my understanding was that 
these papers had been offered before and were rejected and 
that now this is merely an offer of proof by agreement, and 
under instructions of the Court he is merely furnishing 
in his offer of proof, the copies. 

Mr. Partridge: No, sir, I am reoffering them now at 
the present time, and with the further facts before His 
Honor which identify these plats as being important. 

Mr. MacLeod: I will renew my objection, then, Your 
Honor. The same objection previously made. 

Mr. Partridge: There are one or two things I would 
like to point before Your Honor rules. I won 7 t take much 
time on it. 

The Court: Yes. 

Mr. Partridge: Will you mark this for identification, 
just this one sheet. Defendants 7 Exhibit 32, please? 

(The document referred to was marked Defend¬ 
ants 7 Exhibit 32 for identification.) 

Mr. Partridge: Now, that is marked Defendants 7 Ex¬ 
hibit 32 for identification, and that is a plat of Square 
East of 664 containing the signature of E. King, Surveyor, 
under date of August 28, 1799, 

• • • • 

356 The Court: I think there was an objection to 
that, and you asked me to withhold my ruling on it. 

Mr. Partridge: Yes, sir, there is an objection to all of 
these documents. They are all of those documents that 
appeared from Archives, and before Your Honor makes 
a final ruling, there were comments that I wanted to make, 
most of which I have already made. 
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Mr. MacLeod: My understanding was that Your 

357 Honor did rule but afforded Mr. Partridge the op¬ 
portunity of getting these copies to offer as his ex¬ 
hibits. 

The Court: That is my recollection, that you would 
bring in the photostatic copies and substitute them for the 
records that had been offered and ruled upon. 

Mr. Partridge: Well, I ask that the admissibility of 
these documents be reconsidered in the light of the evidence 
that has appeared before Your Honor since Your Honor’s 
original ruling. 

The Court: I will hear you on that. 

Mr. Partridge: Will you please mark these papers 33 
and 34? 

(The documents referred to were thereupon mark¬ 
ed Defendants’ Exhibits 33 and 34 for identifica¬ 
tion.) 

Mr. Partridge: Defendants’ 33 and 34 are copies of 
the sheet and map in that bound book marked 11 Redivision 
of lots in the towns of Carrollsburgh and Hamburg” that 
was produced from Archives, and the only thing lacking 
here in regard to that book now is the tables which ap¬ 
peared in the front of that book giving data as to the lots 
sold, and so forth, and our understanding was that a photo¬ 
stat of that would be produced from Archives. 

If Mr. MacLeod will be good enough to allow me to 
insert those in the records, when I get the photostats from 
Archives later, I will appreciate it. 

358 Mr. MacLeod: That is perfectly agreeable. 

• • • • 

359 Your Honor will remember that among the rec- 
~ ords that were in the Belt case, were records showing 

the employment of Mr. James R. Dermott, and that the 
employment of Mr. R. King, as Surveyor there, by the 
Commissioners, is an admitted fact. He signs as a Sur¬ 
veyor, and the records which Mr. MacLeod contends for 
are records which were signed by Mr. King, Surveyor, 
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and I don’t think there would be any dispute on the part of 
the Government to the fact that Mr. King was one of the 
authorized surveyors at the time he made the certificates. 
Is that not correct, Mr. MacLeod? 

Mr. MacLeod: He was one of them, yes. 

• • • • 

363 Mr. Partridge: If Your Honor should hold that 
this certificate, to the effect that the lot lines extend¬ 
ed to the channel, was not competent or not sufficient evi¬ 
dence, why then I say that these plats showing the lines 
going out, and particularly the plat of James E. Dermott, 
showing the lines as going out to the channel, was indicative 
of something; and if it was not indicative of the extent of 
the lot lines, insofar as conveying title, it was indicative, at 
least, of the nature and extent of the riparian rights that 
went along with the lots. 

• • • • 

364 Mr. MacLeod: Your Honor, I am not going to re¬ 

argue the law on the admissibility of these instru¬ 
ments. We have, as I recall it, argued it twice before, and 
Your Honor’s ruling was the same. 

• • • • 

368 The Court: I shall adhere to my ruling. 

The instruments offered are not received in evi¬ 
dence. 

* * • • 

Evidence on Behalf of the Plaintiff 

Mr. MacLeod: Your Honor, I will call Mr. MacVeigh 
as our first witness. 

Thereupon— 

<7. Gerald MacVeigh 

was called as a witness for and on behalf of the plaintiff 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 
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369 direct Examination •- 

By Mr. MacLeod: 

Q Mr. MacVeigh, will you state your full name and ad¬ 
dress, please? A J. Gerald MacVeigh, M-a-c- capital V- 
e-i-g-h. I am an attorney at the Department of Justice. 

Q Mr. MacVeigh, how long have you been employed in 
the Department of Justice? A Since August, 1935. 

Q Where were you employed before that? A I was 
an attorney and abstracter at Omaha, Nebraska. 

Q And how long were you so engaged? A Well, I 
practiced law from 1912 and I made abstracts and prac¬ 
ticed from 1922 until 1935. 

Q What have been your duties since 1935 in the De¬ 
partment of Justice? A Examining abstracts and pass¬ 
ing on titles. 

Q Have you made abstracts of titles during that perioid 
of time? A Yes. 

Q Could you estimate the number of abstracts of title 
that you have either prepared or examined during your 
last ten years in the Department of Justice? A Well, I 
prepared abstracts relating to this case from the records 
of Maryland. Recently I made abstracts relating 
370 to land in New Jersey for the Department. 

Q Would you have any idea of how many you 
have made or examined? A Well, I don’t know how 
many I have examined. It runs into the thousands. 

Q Are you generally familiar with the method or meth¬ 
ods and procedures and principles in preparation and ex¬ 
amination of abstracts of title and of titles? A Yes, sir. 

Q Did you at my request make an examination of the 
land records of Maryland relating to the lands in this 
suit? A I did. 

Q Will you state briefly what you did in making that 
examination? A I made a search of the records at Up¬ 
per Marlboro. 

Q What county is that, just for the record? A Prince 
Georges County, Maryland. 
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I made a search of the records at Annapolis in the land 
office. 

Q Will you state what instruments you found of record 
that either divested or attempted to divest the title of the 
sovereign to any of the lands in this suit! 

Mr. Campbell: If Your Honor please, I don’t see where 
that can be material in this case. 

It is stipulated that the title passed to the original 
371 owners of lots on the waterfront of the Eastern 
Branch and that these lots in Square East of 664 
were given to the original owners of those lots as compen¬ 
sation for the lots that they conveyed to the trustees. 

There is no question here about the sovereign being di¬ 
vested of any title. We concede that the State of Mary¬ 
land before the Acts of Cession passed had the public right 
of navigation and fishing. That right or those rights 
passed to the United States at the time of the cession. 

We concede further that the United States obtained 
title, the fee simple, to the land under water subject to 
the riparian rights which, in turn, was subject to the para¬ 
mount right of the United States, except as to those lots 
in that square which was conveyed to the original allot¬ 
tees extended to the channel of the Eastern Branch. 

Now, if Your Honor please, I wanted to read Your Hon¬ 
or one case. Yates vs. Milwaukee. 

• • • • 

375 Your Honor, in this case the Supreme Court, said 
it did not make any difference whether the land was 

land under the water or not, they had riparian rights, and 
that by virtue of those rights, they were entitled to 

376 wharf out to the navigable part of the stream. 

We concede and we know that the United States 
has a paramount right to control navigation and regulate 
commerce. 

And as long as we do not interfere with those rights, we 
have a right to exercise those riparian rights. 
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For that reason, nobody has claimed that the sovereign 
is divested of any right. 

1 Mr. MacLeod: Will you so concede? 

Mr. Campbell: That the sovereign was divested of its 
power to regulate navigation? 

Mr. MacLeod: No, sir. I did not understand your state- 
i ment, that that was your statement of what you would 
concede. 

I am offering this witness, Your Honor, to prove that 
1 there was no divestitute of the title of the sovereign to 
the land below the high water line. Either the Lord Pro- 
i pietor of Maryland, or the State of Maryland or the United 
States. This witness is testifying as to the land records of 
Maryland. 

The courts have held and we contend that the title of 
the sovereign can be divested only by express grant, and 
I am offering this witness to show that there was no ex- 
! press grant of lands below the high water mark or any 
rights therein prior to the laying out of the City of Wash¬ 
ington and the allotment of these lots. 

377 I recognize and we are conceding that there were 
riparian rights, and the question as to what those 
i rights might be is a question of law Your Honor should 
decide. 

• • • • 

i 383 Mr. Campbell: If Your Honor please, we object 
on this further ground that opinion evidence is not 
admissible to show whether or not the sovereign had ever 
parted or been deprived of the title. 

Mr. MacLeod: I have not asked for opinion evi- 
384 dence. 

I am asking him to testify as an abstracter as to 
what he found in the record. 

! Mr. Campbell: If Your Honor please, I object to that. 

The Court: You would not want the records brought 
here, would you? 

Mr. Campbell: No, we would not. 
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But it may have been in the record and he never found 
it. 

Mr. MacLeod: You can rebut this evidence if you so 
desire. 

Mr. Campbell: We object to it, Your Honor. 

The Court: Yes. The objection is overruled. 

You may answer. Do you have the question in your mind? 

The Witness: No, sir. 

By Mr. MacLeod: 

Q The question was, Mr. MacVeigh, from your examina¬ 
tion of the land records of Maryland, what conveyances or 
attempted conveyances did you find of any of the land in 
this suit, whether you found any conveyance that attempted 
to convey or divest the sovereign of title to land below the 
high water line? A I found none. 

Q Did you understand my question, Mr. MacVeigh? 
A I believe you asked me if I found an instrument winch 
attempted to divest the soveriegn of the land below 
385 the high water mark. 

Q No, of the title to any of the land in this suit. 
A Oh, yes. I found the conveyances from the Lord pro¬ 
prietors. 

Mr. Campbell: Your Honor, our objection extends to 
all of these questions. 

By Mr. MacLeod: 

Q Will you state, please, what those conveyances or 
grants were, where they were found and the date of them? 
A I can, from my notes, refresh my memory on them. 

The Court: Yes. 

The Witness: Incidentally, in making the abstract, I 
started with the charter from the Bang, and came down to 
the conveyances from the trustees for Carroll to the gran¬ 
tees, from the trustees. 

By Mr. MacLeod: 

Q Before you answer the question, the previous ques¬ 
tion, what was the period of time covered by your search 
of the land records? A The first instrument recorded 
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was dated February 12, 1663, and was apparently by the 
Lord Proprietors to Cecelius Calvert, to George Thompson, 
recorded in Liber 6, folio 174. 

Q Where 1 ? A Of the original books in the land 

386 office of Maryland. 

Q What was the next conveyance? A The 

next? 

Q The next conveyance by the sovereign? A I may 
say for the record— 

The next conveyance by the sovereign? 

Q That is correct, sir. A You mean the Lord Pro¬ 
prietor? 

Q That is right. A There was a warrant for a re¬ 
survey issued to Thomas Notley September 16, 1671, and 
a patent— 

Q Recorded where? A Recorded in Liber 16, folio 
444. 

Q Where? A In the land office of Maryland, from the 
Lord Proprietor. 

Mr. MacLeod: He said it was a warrant for resurvey. 
By Mr. MacLeod: 

Q Where is that recorded? A In Liber 16, folio 440, 
in the land office of Maryland. 

Q What is the next conveyance? A The next one is 
the patent issued under the warrant of resurvey by the 
Lord Proprietor to Thomas Notley, recorded in Liber 16, 
folio 441, in the land office of Maryland. 

387 Q What next? A There was a warrant for re¬ 
survey issued to Notley Rozier. 

Q What date and where is it found? A February 25, 
1714, recorded in Liber AA— 

Mr. Campbell (interposing): Your Honor, this is all 
imm aterial; we object to it. There is no question about the 
chain of title and we admit there is nothing in there. I have 
been over that whole chain and we will admit there is noth¬ 
ing in that chain of title to divest the sovereign. 

Mr. MacLeod: Of what? 
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Mr. Campbell: Of any land under water. 

Mr. MacLeod: Or of any rights therein? 

Mr , Campbell: Or of any rights therein; to divest the 
sovereign. 

Well, I will withdraw that at the request of Mr. Part¬ 
ridge. I don’t thing it is material, but if he thinks it is, 
I will withdraw it. 

The Court: Can we stipulate as you have stated it? 

Mr. Campbell: Just what would you want stipulated? 

Mr. MacLeod: Just what you said, that there was no 
divestiture of the sovereign of the title to the lands below 
the high water mark, or any rights, title or interest therein. 

Mr. Partridge: We don’t admit that, if Your Honor 
please. 

You mean there was no divestiture from 1635 up until 
1794 of any title to any land under water? 

388 Mr. MacLeod: Up until 1801. 

Mr. Partridge: We will not admit that, if the 
Court please. 

Mr. MacLeod: Will you continue with your answer? 

You were stating the date and the place of recordation 
of the warrant for resurvey. 

The Witness: The warrant for resurvey to Notley Ro- 
zier is recorded in Liber AA, folio 220, in the land records 
in the land office in Maryland. 

By Mr. MacLeod: 

Q What next? A The patent followed the warrant 
for resurvey, issued to Notley Rozier by the Lord Pro¬ 
prietor ; recorded in Liber PL-4, folio 96. 

Q May I ask you, Mr. MacVeigh, if you will state what 
that record discloses as to the land conveyed; not with the 
lengthy descriptions, but the general description given in 
the patent as to the lands conveyed. A Well, the lands 
being conveyed in the resurveys— 

Q I am asking about this one. You have it in your 
notes, do you not? A This instrument is shown in full 
at page 482 of the Belt transcript. 
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Q But what in general terms from the instrument itself 
are the tracts of lands that are conveyed! A 

389 Grants to Duddington Manor, New Troy and Dud- 
dington Pasture; now reduced into one entire tract 

called Duddington Manor, having an acreage of 1356 acres, 
described in the same by metes and bounds on the exterior 
lines of the combined tracts. 

Q Will you state what next you found of record! A 
With regard to conveyancing from the proprietor! 

Q From the proprietor or the sovereign, yes. A 
There was a warrant for a resurvey from the Lord Pro¬ 
prietor to Charles Carroll, Jr., recorded in Liber TI 16, 
folio 76, of land warrants of the land office in Maryland. 

Q Mr. McVeigh, I will ask you to refer to your notes 
and to state generally whether that instrument discloses in 
its recitations for the reason for the warrant to resurvey! 
A Yes, each of the applications disclose the reason. 

Q What was the stated reason in the recitations in that 
instrument for this one! A There was a recitation that 
Charles Carroll, Jr., applicant, desired a resurvey of Ceme- 
Abbey Manor for the purpose of adding vacant land, and 
with a right to correct all errors in the prior patent. 

Q What is the next instrument that you found with 
the same title! A There was a return of the warrant for 
resurvey. The return was made by John F. A. Briggs, 
Deputy Surveyor of Prince Georges County, and is 

390 to the Lord Proprietor. The return itself is on file. 
The actual instrument. 

Q What was the date of that! A May 16,1759. 

Q I will ask you from your notes what that instrument 
discloses as to what the Surveyor did in making that re- 
survey. A Recites the issuance of a special warranty by 
the resurvey of Duddington Manor, New Troy and Dud¬ 
dington Pasture, all of which were granted to Thomas 
Notley under the name Ceme-Abbey Manor, March 1, 
1671. 

That a resurvey has been made, that Duddington Manor 
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contains 537.5 acres, of which 40 acres is navigable water; 
there remaining only 497.5 acres; that New Troy contains 
500 acres; that Duddington Pasture contains 906 acres, of 
which 75 acres is navigable waters; there rema i ning 831 
acres of land, of which Charles Carroll’s share is 430 
acres, the other 440 acres having been sold to Madame 
Anne Young. 

Q What was the next instrument that you found? A 
The next instrument was a confirmation patent to Charles 
Carroll, Jr. 

Q What is the date and place where it is found in the 
records? A My reference, for the sake of saving myself 
work, is to the transcript in the Belt record in this case. 

Q Where did you find this instrument in the land rec¬ 
ords in Maryland? A In the laud office. 

391 Q In what Liber and folio? A I cannot give 
you that from my notes. I would have to have the 
Belt transcript. 

It just happened, if the Court please, that I typed this 
myself, and I had the accident of turning the carbon the 
wrong way. 

Mr. MacLeod: May I refresh the recollection of the 
witness with my copy of it? 

The Court: Yes. 

The Witness: It is recorded in Liber B, folio 695 of C. 
and G. S. No. 16, land office in Maryland. 

By Mr. MacLeod: 

Q Mr. MacVeigh, from your notes on that instrument, 
I will ask you to find on the description given in that in¬ 
strument the place where the metes and bounds descrip¬ 
tion runs along from Buzzards’ Point to and past the lands 
in this case. 

Will you see if you can find that in your notes? A In 
the notes that I have here, I don’t have it, because of that 
mishap I spoke of. 

Q I will hand you my copy. I will ask you to read that 
portion of the description which describes the metes and 
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bounds running along the lines of this property. A May 
I explain to the Court for the record. 

The Court: Yes. 

392 The Witness: A part of this instrument is ab¬ 
stracted, and then I copied. 

I say, “It calls from Buzzards’ Point to and past block 
east of 664 are from the point that makes the eastern-most 
side of the mouth of the St. James Creek of the northwest 
side of the Eastern Branch of the Potomac River, thence 
up and with the said Eastern Branch as the northwest 
side of the said Eastern Branch runneth, the following 25 
courses; that is, north, 20 minutes east, 24— 

Mr. MacLeod: I think what you have read is enough. 

Miss Clerk, will you identify this exhibit by the next 
number, T-3,1 believe it is. 

The Deputy Clerk: That is right. 

(The document referred to was marked Plaintiff’s 

Exhibit T-3, for identification.) 

By Mr. MacLeod: 

Q Mr. MacVeigh, I will ask you if you recognize what 
that is (indicating) ? A Yes, that is the plat accompany¬ 
ing the Surveyor’s return. 

Q And is that on file in the land records of Maryland! 
A The original instrument is there. 

Q And I will ask you, in making your search, investi¬ 
gated to find where was the 40 acres of water that you 
said was excluded? A Well, it is shown quite 

393 plainly on the map. 

Mr. Partridge: Wait a minute. Did he testify it 
was excluded? I thought it was included, as he testified. 

Mr. MacLeod: Mr. MacVeigh, as I recalled your testi¬ 
mony, it was on the last instrument, the warrant for re¬ 
survey, that a survey had been made that Duddington 
Manor contained 537.5 acres, of which 40 acres is navigable 
water. # 

That was the original survey of Duddington Manor that 
included the 40 acres, did it not? 
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The Witness: Yes, sir. 

Mr. Partridge: Let him testify. I object to the leading 
questions, if Your Honor please. 

I suggest that he be allowed to testify. 

The Court: Sustained. 

By Mr. MacLeod: 

Q Did you find in checking your description with this 
plat as to that 40 acres of water? A The last call in the 
warrant for resurvey and the confirmation patent to 
Charles Carroll, Jr., followed the shore line by metes and 
bounds and by angles and distances as shown in the patent. 

Q I will ask you if you can locate that shoreline as 
shown on this plat and put a check mark on it. A Well, 
this is— 

Q Or tell us which line it is if you can identify it 
394 orally. A The shoreline is the heavy black line 
and the line drawn directly across is the call which 
appears in the first patent. 

Mr. MacLeod: Your Honor, I will offer this in evidence 
as Plaintiff’s Exhibit T-3, and I will also offer in evidence 
as Plaintiff’s Exhibit T-4 the confirmation patent that the 
witness just testified to; the patent being recorded in Liber 
B-695 in the land office of Maryland. 

By Mr. MacLeod: 

Q Mr. MacVeigh, can you tell me where that patent is 
in the Belt or Morris record? 

Mr. Partridge: If Your Honor please, our general ob¬ 
jection applies to this instrument too. 

Mr. MacLeod: I have found the page, Mr. MacVeigh. 

That is all right 

Mr. Partridge: This has been received in evidence, has 
it, Your Honor? 

The Court: The plat will be received, yes. 

(Thereupon, Plaintiff’s Exhibit T-3 for identifica¬ 
tion was received in evidence.) 

The Witness: I believe I have given that a page. 

Mr. MacLeod: It is from page 487, U. S. Exhibit 114, 
to page 491 in the Belt record. 
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I call Your Honor’s attention to the fact that in 

395 that instrument the boundaries are described as the 
witness has testified as running with the Eastern 

Branch. 

Or, up the Eastern Branch or running along the line as 
shown on the plat. 

By Mr. MacLeod: 

Q Mr. MacVeigh, did you find of record in Maryland 
any other conveyance or purported conveyance of the 
right, title or interest of the sovereign to any land in this 
case? A I did not. 

Q Did you find of record the deed of dedication, a 
plat of Carrollsburg? A I found the dedication, but 
there is no plat of record in Prince Georges County in the 
landoffice. 

Q Did you investigate to determine where that plat 
might be? A I made inquiry at Prince Georges County 
in the courthouse and from the man in charge in the land 
office at Annapolis. 

Q Will you take your notes and state where the deed 
of dedication was recorded and the date? A You are 
speaking of the plat? 

Q Well, just tell us what you found, and identify it. 

Q The plat of Carrollsburg was prepared by Francis 
Deacon, the Surveyor, at the description— 

Q Where is it recorded? A Well, the descrip- 

396 tion is recorded in Liber BB No. 3, folio 233 to 257 
in the records of Prince Georges County. 

Q What was the date of it? A October 20,1770. 

Q I will ask you to look at the notes you have and state 
what you found in that instrument with respect to lot 19 in 
Carrollsburgh. A The lots were set out in the instrument 
with great particularity, and lot 19, among others, lot 19 
is described as beginning at a post marked 19 standing 
where the northernmost side of street No. 6 intersects the 
first line of Union Street, and running with Union Street 
northerly 60 feet; then running parallel with street No. 6 
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to the Eastern Branch; then by and with said Branch to 
street No. 6; then with said street to place of beginning at 
Union Street. 

Q Did yon check that instrument with respect to the 
other lots that were owned by the original allottees of lots 
in this square, and, if you did check it, will you tell me 
whether or not the description of those lots reads the same 
as this description with respect to the running along the 
Eastern Branch? A The lots run, all of them, to the 
Eastern Branch. 

Q Did you find of record conveyances from the trustees 
who subdivided Carrollsburg, the various lot owners? A 
I did. 

397 Q Conveying the lots? A I did. 

Q Will you state how the lots were described in 
those deeds, just generally? A Well, it is my recollection, 
and I believe that the abstract will show some of them were 
described by plain lot numbers and some by metes and 
bounds. 

Q Will you state what those metes and bounds descrip¬ 
tions were? A Lot 19 was conveyed— 

Q Well, was it the same as the dedication? 

Mr. Partridge: If you know yourself, that they were, 
I have no objection to the leading question. 

By Mr. MacLeod: 

Q Were they the same description as in the plat or 
deed of dedication that you have read from? A Lot 19 
was by metes and bounds as in the plat. 

Q And describes the lots in metes and bounds with one 
of those lines running to the Eastern Branch of Potomac 
River, then by and with the said Eastern Branch ? A Yes. 
Now, lot 2 4 also is by metes and bounds. 

Q That had the same description with respect to the 
Eastern Branch? A Yes, sir. As to the remaining lots, 
lot 20 was granted by simply lot No. 20; lot 21 by the 
number lot 21; lot 22, No. lot 22; lot 23 by No. lot 23. 
I found no conveyance of lot 25. 
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Q Did you find any conveyance of record that con¬ 
veyed or attempted to convey any title or interest in land 
below the high water mark other than these instruments 
that you have testified about? 

Mr. Partridge: I object to that, if Your Honor please. 

It calls for the opinion of the witness on the same 
ground as the other objections. 

The Court: Objection overruled. 

The Witness: I found none. 

Mr. Partridge: May it be understood that our objection 
goes to this entire line of questioning, Your Honor? 

The Court: Yes, you may have that understanding. 

Mr. Partridge: So that we won’t have to keep jumping 
up for the record. 

The Court: Yes. 

By Mr. MacLeod: 

Q Mr. MacVeigh, did you also make an examination of 
some of the instruments of record in the office of the Re¬ 
corder of Deeds of the District of Columbia? A I did. 

Mr. MacLeod: I have no further questions of the wit¬ 
ness, Your Honor. 

399 Cross Examination 

By Mr. Partridge: 

Q Mr. MacVeigh, in the deeds to the lots in Carrolls- 
burg, what was divided insofar as the terms of the convey¬ 
ance? 

Do you have a sample deed to one of the lots in Carrolls- 
burg there in the abstract? A No, but there are several 
of them in the Belt transcript I did not copy a full deed, 
but there are several in the Belt transcript copied in full. 

Q Do you know where the copies are in the Belt tran¬ 
script? A Yes. 

Mr. MacLeod: Page 533 is one. 

The Witness: Page 533 is lot No. 19. 

By Mr. Partridge: 

Q Did you find a full deed on record to each one of 
these lots there? A Oh, yes. Except lot 25. 
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Q Now those deeds conveyed the land “together with 
all and singular, the houses, outhouses, edifices, buildings, 
gardens, ways, waters, water courses, commodities, privi¬ 
leges, advantages, premises and appurtenances to the 
same ,, , did they not? A That is right. 

Q And carrying on from there, “and appurten- 

400 ances to the same lots of land hereby bargained and 
sold belonging or appertaining and the reversion 

and Reversions remainder and Remainders rent issues and 
profits thereof and every part and parcel and thereof also 
all the estate right, title, interest, use, trust, profit, prop¬ 
erty, claim and demand whatsoever of the said Henry 
Rozier Daniel Carroll and Notley Young of in and to the 
same and of in and to every part and parcel thereof and 
premises with the appurtenances. ,, A That is right 
Q Now, Lord Baltimore derived his title to the land 
from Charles the first under the charter of 1635, did he not? 
Mr. MacLeod: I object. 

Are you asking for his opinion or what he found of rec¬ 
ord? 

Mr. Partridge: Well, I am asking for both, as a matter 
of fact 

Mr. MacLeod: I object to him asking the witness for 
his opinion. 

The«Court: Sustained. 

What does he find of record, is the inquiry. 

Mr. MacLeod: We will stipulate, however, that the title 
of Lord Baltimore is from Charles, King of England, to 
Cecelius Calvert. I thought you offered that in evidence 
and it had been received. 

401 Mr. Partridge: No, I have not offered the charter 
in evidence. But I think it should be considered in 

evidence, but I did not offer it. 

I submit that the Court would take judicial notice of a 
document of that historical significance as set forth in the 
Code. 
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Mr. MacLeod: I have no objection to Your Honor tak¬ 
ing judicial notice of the charter. 

The Court: Very well. 

By Mr. Partridge: 

Q From 1635 up to 1800, or up until the time that the 
land where the District is officially now went into the Dis¬ 
trict of Columbia, there were a number of Acts of Assembly 
of the Governors of Maryland—not the Governors of Mary¬ 
land but the persons who governed Maryland, were there 
not? A Yes, there were Acts of the regular Maryland 
Assembly, undoubtedly. 

Q And that Maryland Assembly started acting in about 
1636, did it not, and acted every year up until the present 
time—I mean, up until the time the land was taken over 
in connection with the Revolutionary War? 

Mr. MacLeod: I object, Your Honor. This witness is 
testifying as an abstracter. 

The Court: Sustained. 

Mr. Partridge: Your Honor, I submit this is 
402 cross-examination. I am leading up to what is con¬ 
tained in the records of Maryland. 

The Court: Yes. Well, you can ask that, what he finds 
in the records, if that is what you want. 

Mr. Partridge: I think maybe the questions that follow 
will give an understanding of the reason for it. T have 
tried to cross-examine this way. 

May I ask that you consent to His Honor deferring his 
ruling on that until the purpose by question becomes ap¬ 
parent. 

Mr. MacLeod: I am sure that His Honor will take ju¬ 
dicial notice of the acts of the General Assembly of Mary¬ 
land without asking this witness what they were. 

Mr. Partridge: I am not asking what they were. I am 
asking him if there were not numerous acts of the General 
Assembly. 

I cannot intelligently cross-examine the witness, though, 
if my questions are objected to at every turn with regard 
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to it, or if I make apparent to the witness exactly the pur- 
pose of my question at the time of asking a definite ques¬ 
tion. 

Mr. MacLeod: I will agree to a deferring of Your Hon¬ 
or^ ruling, but I still think that Your Honor would take 
judicial notice that there were such Acts. 

The Court: We may as well have this understanding; 
this witness is testifying concerning records which 
403 he has examined. 

Mr. Partridge: Yes, sir. 

The Court: And showing what he found. 

Now, your cross-examination will be limited to that; not 
to his general understanding and knowledge of historical 
events and what legislatures have done. 

• • • • 

406 Q Mr. MacVeigh, did you run all of the records 
from the time of the charter up until the time of 

laying out of Washington in Prince Georges County? A 
Yes, sir. 

Q Are all of the records of what occurred in those times 
still in existence? A You mean the County records or 
the State records? 

Q Either County or State. A Well, there was a fire 
in the Statehouse in 1704 that destroyed the State records, 
a considerable part of them. The result is that the only 
plat of Duddington Manor now readily available is the 
plat, a photostat of which has been submitted here. 

407 The other records are copies and some are orig¬ 
inals. 

Q What are contained in the State records that still 
exist and what in the County records that still exist? A 
Well, I would have to refer to my notes there. 

Q No, I don’t mean specifically the instruments, but 
I mean generally what type of instruments. A I was able 
to get a complete abstract of the record of Duddington 
Manor from the records of the State and the County. 
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Q Have yon any way of knowing what records with 
regard to Dnddington Manor were destroyed in the fire 
of 1704? A Well, the records that were in—there were 
no records—it is my understanding that there were no 
records of Dnddington Manor that were destroyed. That 
is, the recorded instruments. There were maps and plats. 

Q From whom did yon derive that understanding? A 
Well, the gentleman in charge of the land office there now, 
he has been there for about 40 years. 

Q Do you know what means he had of ascertaining 
that? A I suppose he knew the history of Maryland. 

Q But you have no way of knowing of your own per¬ 
sonal knowledge or from your own examination of the 
records what records were destroyed in 1704, have you, 
Mr. MacVeigh? A No, I don’t know what records 

408 were destroyed. 

Q You do know that at least a plat of this prop¬ 
erty was destroyed, do you not? A Yes; assuming that 
there was a plat filed at the time. They have no plat now. 

Q Well, when you say assuming that there was a plat; 
was there any instrument that recited that there was a 
plat? A I would say that since the instruments that I 
took off were the only ones that I was interested in, I don’t 
know what may have happened to other instruments. 

I made an abstract of the record as I found it, and I 
found a complete unbroken chain of title from the charter 
down to Charles Carroll, Jr. 

• • • • 

Q I ask you again, was there any instrument that re¬ 
cited that there was a plat there that had been destroyed 
in the fire of 1704? A I would have to read the instru¬ 
ments again to say. 

409 Q What method did you use to run the chain? 
Did you examine the instruments personally? A 

Yes. 

Q And made notes in your own handwriting of what 
they contained? A That is right. 
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Q Did you copy the deed out to the lots in Carrolls- 
burg in full? A Yes, sir. 

Q And you compared those with the sample that we 
read yesterday insofar as the provisions of the grant 
were concerned, and they were the same; is that correct? 
A That is right 

Q This Carrollsburg instrument recites that it also 
conveys the appurtenances to the various lots conveyed. 

Did you find any instrument of record describing the 
appurtenances? A I did not. 

Q It also conveys the advantages. 

Did you find any instruments of record describing the 
advantages that went along with the lot? A No. 

Q It also conveys all the estate, right, title, interest, 
claim and demand whatsoever of the said Henry Rozier, 
Daniel Carroll and Notley Young, of, in and to the 
410 same, does it not? A It does. 

Q Early in the chain of title the patent to 
Duddington Manor included 45 acres of navigable water, 
did it not? A Well, 40 acres, the surveyor said. 

Q Mr. MacVeigh, during the early days of Maryland 
there were many Acts of the Assembly of Maryland for 
the benefit of private persons in regard to land, were 
there not? 

Mr. MacLeod: I object, Your Honor. He is asking 
him for an opinion as a lawyer now, instead of as an 
abstracter. 

The Court: Sustained. 

By Mr. Partridge: 

Q In running the titles to these lands, did you run 
any Acts of the Assembly of Maryland? A The Acts of 
the Assembly of Maryland, I made a search only for the 
ones that I was interested in. 

Q Well, you did make a search of the Acts of the 
Assembly of Maryland, though, in running the title to this 
land? A No, I wouldn’t say I made a search. When 
the Congress of the United States undertook to find the 
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location for the Federal City and Maryland passed an Act, 

1 1 took off the Maryland Acts relating to the District of 
Columbia. 

Q Bnt none of the Acts of the Assembly of 

411 Maryland prior to that; is that correct? A That 
is right 

Q What else did yon run? You ran the instruments of 
record there in the County and you ran the equity suits, 
did you? A Only in those cases in which there was ref¬ 
erence and in the instruments. 

Q In other words, there were no records in the instru¬ 
ments, you didn’t run any indices for an equity suit that 
might have some effect on the titles here? A The only 
suit that was mentioned involved a mortgage on one of the 
lots, after Carrollsburg; which lot I have forgotten. 

• * • • 

Q Mr. MacVeigh, you have made a note in con- 

412 nection with the patent from Lord Baltimore to 
George Thompson, dated February 12,1663, that all 

the original plats for the early grants were lost in the fire 
which destroyed the Statehouse in 1704. There is no 
original plat of Duddington Manor on file. 

Is that a correct statement? A That was the informa- 
1 tion that I received from the gentleman in charge, and I 
have his name but I have forgotten it. 

Q You have run the records for other lots than these 
1 in question in Prince Georges County, have you not? A 
No. 

Q This is the only time you have run the records of 
Prince Georges County? A That is right. 

Q Have you run the records of other counties in Mary¬ 
land? A Well, Rockville; I made a very cursory search, 

1 but I would not call it in an abstract. I didn’t make it for 
the purpose of making an abstract. 

Q What did you find was the condition of the early • 
records? Did you find any mistakes in the early records? 
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Mr. MacLeod: You mean on these lands? 

Mr. Partridge: Of this County, Prince Georges County. 

Mr. MacLeod: As to these lands or generally? 

413 Mr. Partridge: Generally. 

Mr. MacLeod: I object, Your Honor. 

The Witness: Well, you remember that Prince Georges 
County was founded about 1750 and prior to that the rec¬ 
ords were in, it was another county, and then the records 
were in the State land office. So that all of the records, 
the early records of Prince Georges County, are copies— 
I will correct that. 

The records concerning the land in Prince Georges 
County prior to the incorporation or the institution of 
Prince Georges County, are in the land office at Annapolis. 
By Mr. Partridge: 

Q Do you know what Prince Georges County was be¬ 
fore 1751—did you say 1751? A Well, I believe it is about 
1750. They celebrated an anniversary here just last fall, 
and I have forgotten the exact date. 

Q Do you know what county Prince Georges County 
was— A ’46,1 believe it was. I believe it was the one 
hundredth anniversary. 1746. 

Q Do you know what county it was here before that 
time? A I believe I have made a memorandum of it. 
But I don’t remember. 

Q At any rate, the records surrounding that county 
are in the Annapolis Statehouse; is that correct? 

414 A In the land office, yes, adjoining, near the State- 
house. 

Q This patent dated February 12,1663, was that in the 
form of a copy or was it in the form of the original record 
made at the time? A It was the original record made at 
the time. 

Q What condition was that in? A I would say that 
they are very well preserved. Many of the records have 
been rebound with the protective covering over them. 

Q Was any of the wording missing or illegible on it? 
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A Not to my recollection. 

Q How did it describe this Duddington Manor? A 
The first one? 

Q Yes, the 1663 patent. 

• • • • 

416 The Witness: Well, I didn’t take off the instru¬ 
ment. I made an abstract of it as I have recorded 

here. 

By Mr. Partridge: 

Q Then do you know how it did describe it? A Yes, 
I read the description. In each of these instances, I read 
the descriptions. 

Q The description, then, is just for Duddington Manor, 
1,000 acres, is it? A What was eventually Ceme-Abbey 
Manor, and probably pronounced “Cura” in those days, 
“Cura-Abbey Manor”, was made up of three tracts; Dud¬ 
dington and New Troy and Duddington Pasture, as is re¬ 
cited in the first item on the patent there, Liber 6, folio 174: 

“Duddington Manor was said to contain a thousand 
acres, New Troy 500 acres, and Duddington Pasture 300 
acres.” 

Those, as you can see, were estimates because no patent 
would come out an even number of acres. 

The lines that were established and were called at that 
time were followed right through until the warrant for 
resurvey to Charles Carroll, Jr. The lines were then 
changed only in respect to Duddington Manor on the East¬ 
ern Shore, and on account of the fact that land to the east 
of these three tracts was included and the water was 

417 excluded; the call from about Buzzards 9 Point north¬ 
easterly, instead of calling for the water as it had in 

the first patent, followed the shoreline by metes and bounds 
as is given in the patent to Charles Carroll, Jr. 

The reason for the resurvey was to correct the acreage 
because the Lord Proprietor was entitled to an annual 
rental based upon the acreage, and if they were apparently 




259 


the owner of 1000 acres, whereas they only owned 500, 
their rent would he based on the 1000 rather than on 
the 500. 

Mr. Partridge: Will Your Honor allow Mr. Campbell 
to ask some questions about that patent that Mr. Mac- 
Veigh is talking about? 

The Court: Yes. 

By Mr. Campbell: 

Q Mr. MacVeigh, did you in the course of your search 
find where one Thomas Notley, or Notley Rozier had peti¬ 
tioned the King to be -relieved of certain taxes on barren and 
unproductive land, and ask that a resurvey be made to de¬ 
termine just what the quantity was? A I think that 
was in the first warrant for resurvey. 

• • • • 

418 The Witness: Are you referring to the warrant 
for resurvey, granted by the Lord Proprietor to 
Thomas Notley? 

By Mr. Campbell: 

Q I am referring to a petition filed by Thomas Notley 
with the King. A I don’t believe I saw one filed with 
the King. 

Q In that original patent there were three tracts of 
land as I got from your testimony; Duddington Manor, 
Duddington Pasture, and New Troy. Did you find where 
they were combined into one tract known as Duddington 
Manor after that? A I did not 

Q In that original grant there were 45 or 40 acres of. 
navigable waters; is that correct? A That is correct. 

Q I need not be exact. I say approximately. A Are 
you restricting that to Duddington Manor? 

Q Well, in front of the tract. I think only two of the 
tracts, if I am not mistaken, reached the water; didn’t 
they? Or did they all? A Yes. Duddington Pasture and 
Duddington Manor. Duddington Pasture fronted on the 
Potomac and Duddington Manor on the— 
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Q What did you find in the record that divested the 
owners of the navigable water? A I saw no rec¬ 
ord— 

419 Mr. MacLeod: I object to that. There has been 
no evidence whatever that the owners had title to 

the navigable waters. 

The Court Sustained. 

Mr. Campbell: Your Honor, I asked him if the original 
patent included 40 acres of navigable water and he said 
it did. 

Now, I am asking him if he ever found any other instru¬ 
ment which divested him of any title that he might have 
obtained under that original patent. 

Mr. MacLeod: But the resurvey and the other evi¬ 
dence in the case clearly shows that the line was incor¬ 
rectly drawn to include navigable waters and the sovereign 
was never divested of it. That was the purpose of the 
resurvey. 

Mr. Campbell: If Your Honor please, that is Mr. Mac¬ 
Leod’s conclusion. 

Mr. MacLeod: That is what the evidence here has 
shown. 

Mr. Campbell: Now, one minute. It does not show that 
the survey was incorrect. 

The Court: Go ahead with your cross-examination and 
we will see what the record shows. 

By Mr. Campbell: 

Q Did you find any instrument which took away any 
title to the water that the original grantee may have 

420 received under the original patent? A If the 
Court please, that calls for a conclusion. If you 

want me to answer it, I will give my conclusion. 

The Court: No. 

Mr. Campbell: I am not asking for a conclusion. 

By Mr. Campbell: 

Q I am asking if you found any instrument which 
would take away—it is in a way a conclusion. 
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Did you find a deed? 

Mr. MacLeod: Your Honor, I submit again that the 
conclusion is that there was no conveyance of the navigable 
water. 

The Court: Well, put your question, then, purported 
to convey away, or something like that. 

By Mr. Campbell: 

Q What did you find to show that that navigable water 
described in the original grant was ever taken away? A 
The application and the warrant for resurvey by Charles 
Carroll, Jr., under the practice in vogue in Maryland from 
the earliest times, was a relinquishment of all his claims 
to anything except what was granted in his patent. The 
first patent to George Thompson was found by a pro¬ 
prietor to have been unlawfully issued for the reason that 
he failed to perfect his claim and go through the required 
procedure within the time allotted. 

Therefore, when Thomas Notley made application for 
resurvey, it was granted, and you will note, if you 
421 have read these instruments, that what is termed 
the original patent is not the George Thompson 
patent which was granted February 12,1663, but the patent 
dated September 16, 1671, is termed the original patent, 
due to the fact that the patent to George Thompson was 
in fraud of the Lord Proprietor and therefore void. 

The area was the same, 1000 acres in Duddington 
Manor, and 500 and 300 acres in the others. 

The lines continued to be the same in those patents. 
The areas varied because when they resurveyed actually 
on the ground, as was done in Charles Carroll’s patent, 
they determined accurately the area, and in that survey the 
lines were changed in that, as I said before, from Buzzards’ 
Point to what was formerly the southeast corner of New 
Troy, and I believe the northeast corner of Duddington 
Manor; the line was changed so that instead of crossing 
the waters, it followed the shoreline, reducing the acreage 
to which he received a confirmation patent and excluding 
water. 
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Q When did he receive that confirmation patent? A 
The exact date of it there, it is on the back of the sheet 
that I have. It would be about May, 1759. 

(The paper was handed to the witness.) 

The Witness: It was dated January 8, 1760. 

Q What is that? A January 8, 1760. 

422 Q That was a new patent? What was that, a 
patent or was it the survey? A That was a patent 

from the Lord Proprietor to Charles Carroll, Jr. 

Q In the original patent, did that or did not that con¬ 
tain 4Q acres of navigable water? It did contain 40 acres 
of navigable water by the description. 

Q The only reason you have for believing that that 
was taken away was the survey, was it not? 

Mr. MacLeod: I object, Your Honor. 

The Witness: No. 

Mr. MacLeod: He is asking him purely for an expres¬ 
sion of opinion as to what he believes. 

The Court: Sustained. 

Mr. Partridge: If Your Honor please, the witness ha3 
been expressing his opinion in Mr. MacLeod’s favor all 
the time and as soon as he expresses his opinion in our 
favor, Mr. MacLeod objects. 

Mr. MacLeod: I deny that, Your Honor. 

The Witness: If the Court please, I can state— 

The Court: You must ask what the record shows. 

By Mr. Campbell: 

Q Tell me what the record shows to indicate that that 
water was taken away; the navigable water which 

423 was a part of the original grant 

The Court: Isn’t that what we just went over? 
Mr. Campbell: No, Your Honor. He has not said yet 
what took away that title to that water. 

Mr. MacLeod: Your Honor, the patent is in evidence, 
and I submit it speaks for itself. 

The Court: He cannot say that. All he can do is show 
what he finds on the record. 



263 


Mr. Campbell: Your Honor, he was already cla imin g 
under a patent which included 40 acres of navigable 
water. Now he says another patent was issued to the 
owner of the land which followed the shoreline and left 
out the 40 acres of navigable water. 

The Court. That may be for argument, but the question 
now is just what the records do show that have any bear¬ 
ing on that question. 

Mr. Campbell: Thank you, Your Honor. 

• • • • 

424 By Mr. Partridge: 

Q If the deed in trust from Henry Rozier, Daniel 
Carroll, and Notley Young, dated March 28, 1771, con¬ 
veyed the land at Carrollsburg together with all and singu-., 
lar the houses, outhouses, edifices, buildings, gardens, ways, 
water, water courses, commodities, privileges, advantages, 
premises, and appurtenances, to the same parcel of land 
hereby bargained and sold, belonging or appertaining and 
the reversion or reversions, remainder or remainders, rents, 
issue and profits thereof, and of every part and parcel 
thereof. 

Is that a part of the deed whereby Carrollsburg was 
conveyed to the trustees? A That was—from my ob¬ 
servation of the records, that was in every deed that was 
issued in Maryland at that time. It was a common form 
of deed and that was in that one. 

Mr. Partridge: That is all. 

425 Mr. MacLeod: Your Honor, I would like to offer 
in evidence • • • the return of the Surveyor on 

the warrant for resurvey, dated May 16, 1759, the original 
of which is on record, that is shown at page 484 of the 
Belt record, and I will ask leave, if I may, Your Honor, to 
offer the copy later, and I would like to ask that same per¬ 
mission with respect to the confirmation patent which I 
offered yesterday and which is in the Belt record at page 
487. 
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Those are quite lengthy and I would like to ask leave 
to offer both of those copies later. 

The Court: I hear no objection. 

Mr. Partridge: We have no objection to that, Your 
Honor. 

The Court: Very well. 

• • • • 


426 Kenneth G. Fernald 

was called as a witness for and on behalf of the plain¬ 
tiff and, having been previously duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 
By Mr. McLeod: 

Q You previously testified that you had been employed 
in the Surveyor’s office for 30 years. I think you testified 
that in your present position you are Deputy Surveyor. 
A Assistant Surveyor. 

• o • • 

427 Q Mr. Fernald, I will ask you to identify this 
document (indicating). A It is a detail survey of 

the Square East of 664 which shows the land contained 
within that square and all improvements, as well as ele¬ 
vations of the land and contours. 

Q That bears the legend, does it not, “Detail 

428 survey of Square East of 664”? A And location 
improvements. 

Q Read the certificate. A “I certify that the plat 
shown hereon is correct F. F. Healy, Surveyor, District 
of Columbia.” 

Q I will ask you to state what this document is. A 
That is a mechanical reproduction of the original. 

Mr. MacLeod: I will ask the Clerk to mark this Plain¬ 
tiff’s Exhibit T-6, and I will offer it in evidence as a 

• 


survey showing the physical condition of the land on the 
date the survey was made. 

(The document referred to was marked Plaintiffs Ex¬ 
hibit T-6 for identification.) 

By Mr. MacLeod: 

Q What date was this survey made? A November 
1,1946. 

Q Mr. Fernald, will you tell His Honor briefly just 
how this was made and what it shows? A Well, it shows 
all the land bounded on the north by S Street, on the west 
by Water Street, and the Eastern Branch on the east. 

Mr. Partridge: If Your Honor please, I submit that 
the document should not be described before it is intro¬ 
duced in evidence. 

There has been no introduction of the document 

429 in evidence. 

Mr. MacLeod: I offered it in evidence, Your 
Honor, and just stated that it was to show the physical 
condition of the land as of the date of the instrument. 

• • * • 

Mr. Partridge: I have no objection to the plat as show¬ 
ing the physical condition of the land. 

If it is not offered for the purposes of proving that 
South Capitol Street comes through our land. It con¬ 
tains the lines of South Capitol Street on the plat. 

If it is just offered for the purpose to show where those 
lines would go if the street were cut through, and to show 
the physical condition of the land, we have no objection 
to it 

But if it is offered to show that South Capitol Street 
comes through our land, why then we do object to that 
part which shows South Capitol Street as running through. 

Mr. MacLeod: May I question the witness? 

By Mr. MacLeod: 

Q Mr. Fernald, I will ask you how and why this 

430 plat was prepared? A This plat was prepared 
upon the request of you, as an attorney for the De- 
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partment of Justice? A Correct. 

Q And was it paid for by the Department of Justice? 
A Yes, sir. 

Q Were you given any request or instructions as to 
how this plat should be prepared? A No, sir. You 
merely asked for a survey of that square. 

Q I asked for a topographical survey, didn’t I? A 
Correct 

Q And I asked to have shown on it the high tideland 
as shown by the Dermott plan of 1794, did I not? A Cor¬ 
rect 

Q Did I give you any other instructions or requests 
with respect to this plat? A No, sir. 

Mr. MacLeod: Your Honor, I submit that under the 
statute the plat is admissible. The Surveyor is required 
by law to make plats. This was made in his official posi¬ 
tion, and furnished as his certified plat 

The statute further provides it shall be admissible 
431 in evidence. 

Mr. Campbell: If Your Honor please, may I ask 
him a question now? 

The Court: Yes. 

By Mr. Campbell: 

Q From what records did you obtain information from 
which you drew the lines of South Capitol Street across 
Square East of 664? 

Mr. MacLeod: I object, Your Honor. 

There is no testimony whatever here that he obtained 
information from any plats. 

Mr. Campbell: If Your Honor please, we have a right 
to ask him. He has made this up from something. 

The Court: He may answer. 

The Witness: The lines of South Capitol Street were 
extended across the property because it has been the posi¬ 
tion of the Surveyor’s office that whenever the marsh or 
water is filled in and becomes ground, that the lines of the 
street extend out to the edge of the water. 
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By Mr. Campbell: 

Q Then you thought that because the ground was 
filled in, that that gave the Government title to the street; 
is that correct? A That has been the position of our 
office. 

432 Q That is the position of your office? A Yes, 
sir. 

Q You don’t know whether that is the law or not? 
A No, sir. 

Mr. Campbell: We object to that plat for that pur¬ 
pose. 

The Court: The plat may be received. 

It will be subject to explanation, and will be weighed 
in accordance with the evidence. 

(Thereupon, Plaintiff’s Exhibit T-6 was received in 
evidence.) 

By Mr. MacLeod: 

Q Mr. Fernald, will you state briefly the method by 
which this plat was made? A Well, the elevations on 
there were taken by actual elevations on the ground. 

Q Well, how? A Well, we first have a bench mark 
from which we base all of our elevations on. By actually 
going in the field with the instrument, we get the elevations 
of certain points in the ground and then connect those 
with the dotted lines which become contours. 

Q Now, for elevations, what are you referring to? A 
Well, the elevations above high tide. 

Q Well, what are you referring to on this plat? A 
The figures shown in red on there, which probably will 
show the same colors as black ones on yours. 

433 Q Mine does not show red. Will you just refer 
to what the figures are? A You mean read some 

of them? 

Q Yes, read some of them and point out their location. 
A Well, for instance, in lot 5 you have 8.1, 9.0, 9.4, 11.1, 
10 . 6 . 

Mr. MacLeod: Your Honor, I want to just have the 
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record clear on this, if you please. 

By Mr. MacLeod: 

Q Are those figures that you are reading the figures 
that are scattered over that lot? A Yes, sir. 

Q And you started at the east line. You started east 
and went west reading those figures? A That is correct. 

Q And those you stated show the elevation above wa¬ 
ter? A Yes, sir. 

Q On this map there are two places there where it 
states “irregular piles of sand and gTavel. ,, 

Will you state what that means? A Well, there is sand 
and gravel that has been piled up there in large quantities 
and is not the actual ground. They are mountains of sand, 
that is, sand that has been piled up there; been unloaded 
there and just piled up as storage. 

Q Will you tell me how you obtained this line 
434 that is the south line of S Street? A By extending 
it across from the opposite side of the street; the 
opposite side of Water Street. 

Q I am talking of the whole line from Water Street. 
You extended it from the west side of Water Street? A 
Yes, sir. We have points, not on all corners, of the squares 
which abut Water Street, but we have points to the west 
of it and we merely put those up and extend them across. 

Q And how did you obtain this line that is shown as 
the bulkhead line? A The Bulkhead line was taken off 
of a map prepared by the United States Engineers’ Office. 

Q With respect to the line that is a broken line and 
m a r ked “high tide line of Eastern Branch per Dermott 
survey” which you testified you put on here at my request, 
will you state how that was put on there? A That was 
scaled from Dermott’s map, and traced on there as near 
as the same of that map as it was humanly possible to do. 
The distance back from Water Street were scaled dis¬ 
tances. 

Q Mr. Feraald, before I go further; almost in the cen¬ 
ter of this map and running from close to the bottom, gen¬ 
erally in a northerly direction there is a curved irregular 


line running up in there and then running back out, and 
then close to it another line. Will you state what 

435 those lines show? A Well, the black line is a line 
showing the top of a bank and the blue line is— 

Q These are not in colors on the photostats which I 
have, Mr. Femald. Will you identify them more definitely 
for the record? A Well, the larger, irregular line is the 
top of a bank, and the interior irregular lines are the edge 
of the water. 

Q The edge of the water? A Yes, sir. 

Q Then that is a little slip of water extending up in 
there? A Yes, sir. 

Q Immediately north of that is shown a hopper with 
what apparently are two wood pipes running out of there. 
Is that correct? A Yes. Well, I wouldn’t call it wood 
pipes. I think they are more of a wood walk. 

Q Do you know what that hopper is used for? A No, 
sir, I do not. 

Q Mr. Femald, I will show you this document and ask 
you what that is? A That is a mechanical reproduction 
of Square East of 664. 

436 Q A mechanical reproduction of what? A 
Showing Square East of 662 and 664 with the di¬ 
mensions according to scale from the line of Water Street 
to the high tide line of the Eastern Branch according to 
Dermott’s survey. 

Mr. MacLeod: I will ask that this be identified. 

The document is headed “Plat showing Square East of 
662 and East of 664 in the District of Columbia”, and it 
is dated June 14, 1946; signed by F. F. Healy, Surveyor 
of the District of Columbia. 

This is formerly Plaintiff’s Exhibit 7, and I think it 
can continue to carry that same number, if Your Honor 
has no objection. 

The Court: I have no objection. 

(The document referred to was previously marked Plain¬ 
tiff’s Exhibit 7 for identification.) 
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By Mr. MacLeod: 

Q I will ask you if you can identify this document. A 
That is a mechanical reproduction of sheet 9 of Der- 
mott’s map. 

Mr. MacLeod: I believe that this was offered by the 
defendants, Your Honor, but to preclude any error, I will 
offer it as Plaintiff’s Exhibit as well. 

Mr. Partridge: There is a statement in the record as 
to the line there on this particular plat marked 
437 Plaintiff’s Exhibit 5, showing that the line from the 
middle of R Street at its intersection with South 
Capitol Street down vertically to the bottom of the page 
is a place where the map has been joined together, and not 
a line on the map itself. 

The Court: It may be received. 

How is it marked? 

Mr. MacLeod: This is now marked Plaintiff’s Exhibit 
5, and I will again offer it with that number. 

Just leave off the T’s on these two. 

(The map referred to was previously marked Plaintiff’s 
Exhibit 5 for identification, and was thereupon received 
in evidence.) 

Mr. Partridge: If Your Honor please, I don’t believe 
Plaintiff’s Exhibit No. 7 has been offered. It has been 
marked for identification only. 

Mr. MacLeod: I will offer it now; as Plaintiff’s Exhibit 
No. 7, formerly attached to the memorandum in opposi¬ 
tion to the motion. 

Mr. Partridge: Plaintiff’s Exhibit 7. 

The Court: It may be marked and received. 

(Thereupon, Plaintiff’s Exhibit No. 7 was received in 
evidence.) 

Mr. Partridge: If Your Honor please, I would like to 
make an objection to this plat. 

The Court: Yes. 

Mr. Partridge: Wei have no objection to it as showing 
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the high water line according to the Dermott survey 

438 in 1794. We stipulated that this is the high water 
line in existence in 1794. 

We do object to it as a reproduction of sheet 9 of the 
Dermott plan. I don’t know whether to term it an objec¬ 
tion or a request for an understanding in regard to it. 

Sheet No. 9 of the Dermott plan shows lot lines and 
square lines extending east and west beyond the high 
water line, whereas this plat does not show the lines ex¬ 
tending beyond the high water line. 

Now, if Mr. MacLeod is not offering it for the purpose 
of showing that these east and west lines of the lot do not 
extend beyond the high water line, we have no objection 
to it. 

But if he is offering it for that purpose, we do object 
to it because a comparison of the plat with the original 
plat shows that it is not a correct reproduction in that 
regard. 

# * * • 

By Mr. MacLeod: 

Q Mr. Fernald, on this plat of computations; Square 
East of 664—do you have a copy of it there? A No. 

(A copy was handed to the witness.) 

Q Over on one side it states there: 

439 “Note: Distances from Water Street to high 
tide line of Eastern Branch, scaled on sheet 9 of 

survey by James Dermott. 77 

And also on the right of this square there is an arrow 
pointing to the line that is colored blue and reads: 

“High tide line of Eastern Branch per Dermott survey. 77 

And then on each of the lot lines there is a distance 
given. 

All of those on this original are in red. Will you please 
tell me why those are in red on this plat? A Because 
they were scaled distances and they were not shown on 
the original records. 
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Q They are shown in red because they are not shown 
on the original records? A That is correct. 

Q Will yon tell me if the original records had lot lines 
extending beyond what was the high tide line or yon con¬ 
sidered the high tide line; why yon did not show them 
on this plat? A Because they are not on the original 
record of squares, as far as I remember. 

Q Well, they are. A They are? 

440 Q Yes. A Then I stand to be corrected. 

Q I will ask you to read the certificate at the 
bottom, there at the bottom. Read the certificate. A “I 
certify the foregoing plat agrees with the records of this 
office as shown on sheet 9 of the survey by James R. 
Dermott.” 

Q In what respect does it agree? A As far as the 
high tide line is concerned and the scaled distances back 
from Water Street. 

Mr. MacLeod: I will offer it subject to that objection, 
Your Honor. The objection being that it does not show 
the lines. 

I wanted to bring out that it is not certified to be a 
correct copy. It is certified to agree, and the witness has 
just stated in what respects it did agree. 

The Court: It may be received, subject to proper 
explanation, and be weighed according to the evidence. 

(Thereupon, Plaintiff’s Exhibit 7 was received in evi¬ 
dence.) 

By Mr. MacLeod: 

Q Mr. Femald, I will ask you if the line that is shown 
as the high water line in 1794 on each of these plats is in 
the same location? A Yes, sir. 

Mr. Partridge: What do you mean by “these 
three”? 

441 Mr. MacLeod: The three plats that we have just 
offered in the topographical survey and the ex¬ 
hibits 5 and 7. 

By Mr. MacLeod: 
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Q Mr. Femald, you have previously testified as to 
the original record of squares. A Yes. 

Q I will ask you if you have in your office any other 
instrument that would show the boundaries of the original 
Square East of 664f A Nothing except the original 
book. 

Q Except what? A The original records in the origi¬ 
nal book shows the boundaries in Square East of 664. 

Q What book is that, if I may ask? A That is the 
book of the original record of squares. It is a book upon 
which all surveys and resubdivisions are based. 

Q Is this a copy of that original record of squares? 

Mr. Partridge: Will you identify it for the record, 
please? 

Mr. MacLeod: This is a sheet showing Square East of 
664 in the City of Washington from the original record 
of squares. 

It is already in evidence. 

You offered it. 

The Witness: What was your question? 

442 By Mr. MacLeod: 

Q Is this sheet from that book? A It is. 

Q I will ask you to state what that document is, if 
you will, please, Mr. Femald. A This document is a 
mechanical reproduction of a page in a book known as 
the 4 ‘Return of squares.” 

Q And how long has that book been in your office, to 
your knowledge? A It has been there ever since I have 
been there and apparently prior to that. 

Q Is there anything on that book that shows how long 
it might have been there? A The dates on the various 
pages are the dates of the surveys, but I don’t think there 
is anything in there that shows definitely what date it 
came into our office. 

Q But so far as you know it has always been there? 
A Yes, sir. 
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Mr. MacLeod: Your Honor, I will ask that this be 
identified as Plaintiff’s Exhibit T-7. 

(The sheet referred to was marked Plaintiff’s Exhibit 
T-7 for identification.) 

Mr. MacLeod: And I will offer it in evidence, Your 
Honor, as the original Surveyor’s return on square 

443 East of 664 which is shown on the document. 

Mr. Partridge: I object to his designation of the 
instrument and submit that the instrument speaks for it¬ 
self. 

We have no objection to the instrument itself, but we do 
object to Mr. MacLeod’s characterization of the instru¬ 
ment. 

The Court: The exhibit may be received. 

(Thereupon, Plaintiff’s Exhibit T-7 was received in 
evidence.) 

By Mr. MacLeod: 

Q Mr. Fernald, what is that in your records? A It is 
a book containing the original surveys when the City of 
Washington was laid out. It is the return of squares. 

Q The return of squares? A Yes. 

Mr. MacLeod: That was all I meant to designate it, 
was the return of squares. 

By Mr. MacLeod: 

Q Will you read the portion of that that has to do 
with Square East of 664? A I might say that the book 
is called the book of original surveys of squares, but it is 
known as the Return of Squares. 

Q Will you read the portion of that that has to do with 
Square East of 664? A “Survey, Square No. East 

444 of 664 bounded on the north by S Street, on the 
south by T Street, on the northwest by Water 

Street, 285 feet 9 inches, and on the southeast by the 
Eastern Branch.” 

Signed by Andrew Elliott, under date of June 15, 1793. 
Q Did you say Elliott? A E-l-l-i-c-o-t-t-, Ellicott. 

Q Mr. Fernald, I will ask you to state what that docu- 
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ment is (indicating). A This is a mechanical reproduc¬ 
tion of part of sheet No. 10 of King’s plats. 

• • # * 

445 Q Will you state what King’s plats are? A 
King’s plats are a volume in our office which shows 

the original layout of the City of Washington. 

Q Made by whom? A Made by— I think it was 
1’Enfant made it; made one set of plats in there. There 
is another set of plats in there by Ellicott. 

Q But this particular plat, by whom was this made? 
A I think this is the Ellicott plan. I am not certain until 
I look at the book. 

Q What is the name of it? What have you certified 
it to be? A “Part of sheet 10 of King’s plats.” 

Q Kang’s plats? A Yes. 

Q I will ask you again, then: from the documents in 
your office, from the records of your office, by whom was 
this plat made? 

Mr. Partridge: I object to him testifying from the 
records of his office. 

Let him bring down and introduce the records and the 
records will speak for themselves, if Your Honor please. 

Mr. MacLeod: We have stipulated, Your Honor, 

446 that certified copies of any public records may be 
used instead of the originals, and this is a certified 

copy. 

Mr. Partridge: I am objecting to a question to him as 
to what the records in his office show. 

I submit that the records themselves are the best evi¬ 
dence of what they show. 

The Court: The question has not been completed, how¬ 
ever. 

Mr. Partridge: I am sorry. I did not mean to in¬ 
terrupt him. 

The Court: Let us have the question. 

By Mr. MacLeod: 
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Q I will ask you again, Mr. Feraald: What is the 
plat which you have? 

Mr. Partridge: I object to that. The thing speaks for 
itself. 

The Court: You may answer. 

The Witness: It is a mechanical reproduction of part 
of sheet 10 of King’s plats. 

By Mr. MacLeod : 

Q Will you tell me what King’s plats are? A King’s 
plats is a series of plats bound in volume— 

Mr. Partridge: Excuse me. My objection runs to this 
entire line of questioning, if Your Honor please. 

The Court: Yes. 

Mr. MacLeod: May I understand the grounds 
447 for your objection now? 

Mr. Partridge: The grounds for the objection 
are that you are asking him what the record shows, whereas 
the best evidence of what the records show are the records 
themselves. 

Mr. MacLeod: But we have stipulated that we may 
offer certified copies in lieu of the originals. Are you re¬ 
pudiating the stipulation? 

Mr. Partridge: I am objecting to the questions you are 
asking him. I am not repudiating any stipulations that 
have been made. 

The Court: Wait a minute. Objection is overruled. 
You may answer the question. 

The Witness: What was it again? 

By Mr. MacLeod: 

Q The question was, will you state what King’s plats 
were as shown by the records of your office? A They are 
series of plats showing the layout of the City of Wash¬ 
ington. 

Q Do you know what dates those plats were made? 

Mr. Partridge: Same objection, if Your Honor please. 

The Witness: No, I do not. 

By Mr. MacLeod: 
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Q Do you know whether they were made by Nicholas 
King or Robert King? 

Mr. Partridge: May my objection be understood 

448 as going to the entire line so that I won’t have to 
object every time? 

The Court: Yes. I suppose it is a matter of record, 
so the objection is sustained as to that. 

The Witness: Shall I answer that? 

Mr. MacLeod: Yes, you may answer the question. 

The Court: No, I sustained the objection. 

Mr. MacLeod: I beg your pardon, sir. 

I will offer in evidence, Your Honor, the sheet 10 of 
King’s plats. 

May I ask one further question first? 

The Court: Yes. 

By Mr. MacLeod: 

Q %Mr. Fernald, is this one of the official records of 
your office? A Yes, sir. 

Mr. MacLeod: Then I will offer it as Plaintiff’s Ex¬ 
hibit T-8. 

Mr. Partridge: I object to that, if Your Honor please, 
on the grounds that the Dermott map which antedates this 
map, is shown to be the official map of the City of Wash¬ 
ington, and has been decided to be the official map of the 
City of Washington and consequently the Dermott map is 
the evidence of what was done in laying out the city, and 
on the grounds that by the time this plat was prepared, 
the title of these defendants had become vested and 

449 consequently any action of the Surveyor in drawing 
lines on the plat could not affect that title, and the 

further grounds that the plat is irrelevant and immaterial. 
The Court: Objection overruled. It may be reecived. 
(Thereupon, the sheet referred to was marked Plain¬ 
tiff’s Exhibit T-8 for identification and received in evi¬ 
dence.) 

By Mr. MacLeod: 

Q Mr. Fernald, I will ask you to state what that docu- 
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ment is (indicating) A That is a mechanical reproduc¬ 
tion of part of Plate 13 of King’s plats. 

Mr. Partridge: Are yon offering that? 

Mr. MacLeod: I will offer it, Your Honor. 

Mr. Partridge: I have the same objection to that as I 
had to the other one, if Your Honor please. The same 
objections. 

The Court: Objections overruled. It may be received. 

Mr. MacLeod: I will ask the Clerk to mark it Plain¬ 
tiff’s Exhibit T-9. 

(The sheet referred to was marked Plaintiff’s Exhibit 
T-9 for identification and received in evidence.) 

By Mr. MacLeod: 

Q Mr. Pernald, this is Defendants’ Exhibit No. 12, 
which was admitted in evidence— 

Mr. MacLeod: Your Honor, I would like to 
450 question Mr. Fernald with respect to this exhibit 
By Mr. MacLeod: 

Q Mr. Fernald, at Mr. Partridge’s request, you 
brought to him a copy of this sheet which you testified was 
the copy of the plat of Square East of 664 shown by the 
original record of squares in the Surveyor’s office. Is that 
correct? A That is correct. 

Q Will you state how long that has been in your office 
to your knowledge? A It has been in there ever since 
I have been there, and prior thereto. 

Q It is recognized by the Surveyor and by you as one 
of the regular public records? A It is. 

Q Of the Surveyor’s office? 

Mr. Partridge: I ask that that question and answer 
be stricken, if Your Honor please. It seems to me that 
what are public records are decided by the statute and 
not by the Surveyor recognizes as public records. 

The Court: The objection was good but not timely. 

Mr. Partridge: It is a motion to strike now, if Your 
Honor please. The question came out before I had a 
chance to object to it. 
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Mr. MacLeod: I will withdraw the question and 

451 rephrase it, if Your Honor please. 

The Court: Yes, it may he stricken. 

By Mr. MacLeod: 

Q Mr. Femald, your office is a stautory office of the 
District of Columbia, is it not? A It is. 

Q The duties of the office are prescribed by law? A 
Yes, sir. 

Q And the Surveyor and you carry out those duties? 
A That is right, sir. 

Mr. MacLeod: Your Honor, I will ask you to take 
judicial notice, if you will, that the statute requires a Sur¬ 
veyor to keep a record of the plats of the original division 
between the Commissioners and the original proprietors, 
and I will now ask the witness if this is the plat he keeps 
pursuant to that statute. 

The Witness: It is. 

Mr. Partridge: Just a minute. 

If Your Honor please, I think Mr. MacLeod has in¬ 
advertently misstated the statute. My recollection of the 
statute was that it required the Surveyor to keep all the 
original records in his office and not the original records. 

Mr. MacLeod: Your Honor, I would like to read from 
the statute, if I may, to refresh your recollection: 

“All records or copies thereof of the division 

452 of squares and lots heretofore made between the 
public and the original proprietors or which are 

authorized by this chapter, shall be kept in the office of 
the Surveyor of the District of Columbia, 7 * Mr. Partridge. 
Well, it goes on to say: 

“And the Surveyor shall put up, label, index and pre¬ 
serve all the maps, charts, plats, plans, and other drawings 
and papers relating to the District of Columbia or which 
appertain to his office and which may come to his office 
for deposit, record, or otherwise. 77 
By Mr. MacLeod: 
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Q Do you do those things with these records? Do you 
put them up, keep them and preserve them? A Yes, sir. 
The Court: The objection is overruled. 

It may be received. 

• • • • 

Q Mr. Fernald, I will ask you if anyone went into 

453 your office and asked you as Assistant Surveyor, 
showed you a deed or instrument reciting any lot 

in Square East of 664 and asked you to show them a plat 
of that, what would you show them? 

Mr. Partridge: I object to that as immaterial, if Your 
Honor please. 

Mr. MacLeod: That question was asked of the same 
witness with respect to another exhibit here, at His Hon¬ 
ors request. 

Do you recall, Your Honor, that there was the previous 
exhibit that was offered? 

The Court: Yes. 

Mr. Partridge: What is the purpose of the testimony? 
Mr. MacLeod: To show that these are the regular rec¬ 
ords that are used in the District of Columbia in the con¬ 
veyancing of land. 

The Court: You may answer it. 

The Witness: Any deed or any paper brought in this 
office specifying original lots and original squares are 
taken from the original records, book of original records, 
of which this is a photostat copy. 

By Mr. MacLeod: 

Q And if it was a lot in this square, Square East of 
664, would that be what you would show me, the original 
of that photostat? A The original lot, yes, sir. 

Q What is the number of that? 

454 Mr. MacLeod: Defendants 1 12. 

By Mr. MacLeod: 

Q Mr. Fernald, directing your attention to this plat, 
will you tell me what this wavy line that runs across the 
lots from what is a northerly and southerly direction, a 
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wavy curved line running across the lots? A It is the 
high water line of the Eastern Branch. 

Q Mr. Fernald, the East and West lot lines as shown 
on this plat extend beyond that line, do they not? A That 
is correct. 

Q Do you have any opinion as to why these extend 
beyond that line? 

Mr. Partridge: I object to his opinion as to why they 
extend on the grounds the instrument speaks for itself. 

Mr. MacLeod: Your Honor, I qualified him as a sur¬ 
veyor and I think that the instrument is of the type that 
will not speak for itself, or an ordinary person who is 
not well practiced in the principles and practices of the 
surveyor. I am asking the question of him as an expert. 

The Court: Objection overruled. 

You may answer. 

The Witness: The preparation of these plats, the lines 
were drawn out in an indefinite distance, and the high tide 
line or high water line of the Eastern Branch was shown 
on there, was plotted on after the plat was drawn. 
455 By Mr. MacLeod: 

Q As I understand, now, you say they were 
drawn on an indefinite distance? A That is correct. 

Q What does that indicate so far as this plat is con¬ 
cerned? 

Mr. Partridge: My objection runs to this entire line 
of questioning, if Your Honor please. 

The Court: Yes. 

By Mr. MacLeod: 

Q What does that indicate with respect to this? A In 
my opinion, at the time the plat was drawn, they did not 
know where the high tide line was, and after the high tide 
line was determined, it was plotted on over these lots 
which show that the depth of the lots go back an indefinite 
distance. 

Q You mean that there is an indefinite distance be- 
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Q Do you do those things with these records? Do you 
put them up, keep them and preserve them? A Yes, sir. 
The Court: The objection is overruled. 

It may be received. 

• • • • 

Q Mr. Fernald, I will ask you if anyone went into 

453 your office and asked you as Assistant Surveyor, 
showed you a deed or instrument reciting any lot 

in Square East of 664 and asked you to show them a plat 
of that, what would you show them? 

Mr. Partridge: I object to that as immaterial, if Your 
Honor please. 

Mr. MacLeod: That question was asked of the same 
witness with respect to another exhibit here, at His Hon¬ 
or^ request. 

Do you recall, Your Honor, that there was the previous 
exhibit that was offered? 

The Court: Yes. 

Mr. Partridge: What is the purpose of the testimony? 
Mr. MacLeod: To show that these are the regular rec¬ 
ords that are used in the District of Columbia in the con¬ 
veyancing of land. 

The Court: You may answer it. 

The Witness: Any deed or any paper brought in this 
office specifying original lots and original squares are 
taken from the original records, book of original records, 
of which this is a photostat copy. 

By Mr. MacLeod: 

Q And if it was a lot in this square, Square East of 
664, would that be what you would show me, the original 
of that photostat? A The original lot, yes, sir. 

Q What is the number of that? 

454 Mr. MacLeod: Defendants’ 12. 

By Mr. MacLeod: 

Q Mr. Fernald, directing your attention to this plat, 
will you tell me what this wavy line that runs across the 
lots from what is a northerly and southerly direction, a 
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wavy curved line running across the lots? A It is the 
high water line of the Eastern Branch. 

Q Mr. Fernald, the East and West lot lines as shown 
on this plat extend beyond that line, do they not? A That 
is correct. 

Q Do you have any opinion as to why these extend 
beyond that line? 

Mr. Partridge: I object to his opinion as to why they 
extend on the grounds the instrument speaks for itself. 

Mr. MacLeod: Your Honor, I qualified him as a sur¬ 
veyor and I think that the instrument is of the type that 
will not speak for itself, or an ordinary person who is 
not well practiced in the principles and practices of the 
surveyor. I am asking the question of him as an expert. 

The Court: Objection overruled. 

You may answer. 

The Witness: The preparation of these plats, the lines 
were drawn out in an indefinite distance, and the high tide 
line or high water line of the Eastern Branch was shown 
on there, was plotted on after the plat was drawn. 
455 By Mr. MacLeod: 

Q As I understand, now, you say they were 
drawn on an indefinite distance? A That is correct. 

Q What does that indicate so far as this plat is con¬ 
cerned? 

Mr. Partridge: My objection runs to this entire line 
of questioning, if Your Honor please. 

The Court: Yes. 

By Mr. MacLeod: 

Q What does that indicate with respect to this? A In 
my opinion, at the time the plat was drawn, they did not 
know where the high tide line was, and after the high tide 
line was determined, it was plotted on over these lots 
which show that the depth of the lots go back an indefinite 
distance. 

Q You mean that there is an indefinite distance be- 




282 


tween Water Street and the high water line? A Yes, sir. 

Q What you have testified was, in your opinion, the 
high water line? A Yes, sir. 

i Q I will ask you if that is a regular practice in sur¬ 
veying? A Apparently in those days it was. 

456 Q Is it today? No. 

Q What would you do today? A Today we 
would locate the high tide line by actual measurements 
on the ground. 

Q In your opinion, would this wavy line which you 
have said was in your opinion, the high water line; could 
that have been a meander line? A No, sir. 

• • • • 

Q Mr. Femald, referring to Plaintiff’s Exhibit 

457 No. 5, I will ask you what that shows with respect 

to the high water line in the east and west line of 
these lots. 

Mr. Partridge: I have the same objection, if Your Hon¬ 
or please. 

The Court: Same ruling. 

You may answer. 

The Witness: It shows that the high water line crosses 
those lots approximately the same as it does on the prev¬ 
ious plat of original squares. It shows that the lots went 
back to the high water line wherever the same may be, or 
was at that time. 

By Mr. MacLeod: 

Q Referring again to Defendants’ Exhibit No. 12, I 
will ask you if there is any similarity or difference between 
the length of the lines on the two plats, the east and west 
lot lines of the lots in this square? 

Mr. Partridge: Same objection, Your Honor. 

The Court: Same ruling. 

The Witness: Yes. The lines on the original squares 
go back further than they do on the copy of Dermott’s 
sheet No. 9. 


283 


By Mr. MacLeod: 

Q I will ask you whether in your opinion that 

458 indicates anything with respect to the depth of these 
lots? A Nothing except that they went back an 

indefinite distance to the edge of the Eastern Branch, or, 
back to the high tide line. 

Mr. Partridge: Is it understood, if Your Honor please, 
that my objection extends to this entire line of question¬ 
ing? 

The Court: Yes, it may be so understood. 

Mr. Partridge: May I ask what you mean by “go back” 
at this point? 

Mr. MacLeod: Not at all. Go ahead. 

The Witness: Well, a distance from Water Street to the 
high water line of the Eastern Branch was indefinite. 

By Mr. Partridge: 

Q Well, by “go back”, do you mean go out beyond the 
high water line? A “Go back” from Water Street to the 
Eastern Branch. 

Mr. MacLeod: I think he means ‘ 1 extend . 19 
The Witness: Well, extend, then. I will substitute “ex¬ 
tend” for “go back.” 

Mr. Campbell: To show that there was no definite line 
to which they went. 

The Witness: They went to the line of the high water 
line, but there was no definite distance on it 
By Mr. MacLeod: 

Q Mr. Feraald, I will ask you if there is any ma- 

459 terial variation in the location of what, in your 
opinion, is the high water line on Defendants , Ex¬ 
hibit No. 12, which is the original record of squares of 
Square East of 664, and sheet 9 of the Dermott maps, and 
also Plaintiffs Exhibits Nos. 5 and 7? A They are ap¬ 
proximately the same. 

Q No substantial difference? A No, sir. 

Mr. MacLeod: Your Honor, may I ask your apology 
for the time that I am taking in this. I am following the 
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agreed statement of fact which is 30 pages long, and I am 
trying to fill in where there is no agreement. 

The Court: That is all right. 

By Mr. MacLeod: 

Q Mr. Feraald, referring again to Defendants’ Ex¬ 
hibit No. 14, which is sheet 9 of the Dermott map, I will 
ask you what that discloses with respect to South Capitol 
Street. A As far as it affects this square? 

Q Well, of the termination of South Capitol Street. A 
Well, the line of South Capitol Street stops at this plat at 
the high water line of the Eastern Branch. 

Q Mr. Feraald, I will show you Defendants’ Exhibit 
No. 16, which is an enlargement of a portion of the Dermott 
map and is already in evidence, and I will ask you if you 
will state what, in your opinion, the wavy lines run- 
460 ning generally in a northerly and southerly direction 
across East of 664 indicate? A Merely indicates 

water. 

Q And I will ask you what, in your opinion, the heaviest 
of those lines indicates? A The heaviest lines is the high 
tide lines. 

Q And these other wavy lines indicate water? A That 
is right. 

Q And directing your attention to the north line and 
the south line of the square, I will ask you to state what 
you find disclosed by this map. A The north and south 
line of the square is intersected by the westerly line of the 
Anacostia River. 

Q Now, what was that, that the northerly and southerly 
line are intersected by what? A By the westerly line of 
the Anacostia River. 

Q You mean that the lines extend beyond the high 
water line as they do on this other map? A That is cor¬ 
rect. That is right. 

Q What, in your opinion, does that indicate? A It in¬ 
dicates that if and when that area becomes land in there, 
that the street lines extend both in a northerly and easterly 
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direction in carrying out the finished plan of the block, or 
fininshed plan of the city. 

Q What do they indicate with respect to the land 

461 that is shown in the Square East of 664? A It in¬ 
dicates that the land in the Square East of 664 ex¬ 
tended from Water Street back to the river. 

Q To the river? A To the edge of the river, to the 
high water line. 

Q I will ask you what this plan shows with respect to 
the termination of South Capitol Street. A It shows 
that South Capitol Street terminated at the then high tide 
line of the river. 

Q I will ask you whether, in your opinion, the fact that 
the north line of the square, that that extends into the river 
and may extend beyond what is shown north of this as 
the west line of South Capitol Street indicates anything, 
and what? A No, sir. It indicates the same as the other 
plats, that the north line of the street went back indefinitely 
to the line of the river or until it was intersected by South 
Capitol Street. 

Q Would it as a regular surveying practice indicate any 
intention to terminate South Capitol Street at S Street? 
A No, sir. 

Q Mr. Fernald, did you furnish me with a copy of your 
original record of Square 664? A Yes, sir. 

Mr. MacLeod: Just to hurry this, Your Honor, 

462 and if Mr. Partridge has no objection, I will do this 
by questioning instead of offering the square. 

Mr. Partridge: What do you want to prove? 

(There was a brief conference between counsel.) 

By Mr. MacLeod: 

Q Mr. Fernald, have you examined that plat and can 
you tell me whether or not, referring to the plat Defend¬ 
ants’ Exhibit No. 12, whether the plats 1 to 8 in Square 
East of 664 correspond in number with the lots in Square 
664? A As I remember, it did. 
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Mr. Partridge: We object to that as immaterial, if 
Your Honor please. We don’t object to it on the grounds 
of referring to another plat, because, as a matter of fact, 
we admit that it is correct, that the lot numbers in the East 
of 664 correspond to the lot numbers in 664. 

Our only objection is on the grounds that it is imma¬ 
terial to the case. 

Mr. MacLeod: Your Honor, the evidence so far edduced 
and the contention of the plaintiff in this case is that these 
lots in Square East of 664 were allotted together as water 
lots and the deed of allotment offered by the defendants 
shows that they were, and the plat shows that they were 
apportioned as part compensation. That is material to the 
case showing the extent of the rights of these parties. They 
received the lot in Square 664 and in addition East of 664. 

The Court: Yes. Objection overruled. 

463 You may answer. 

The Witness: I have already answered, Your 
Honor. I said yes, they extended across, they corresponded. 

By Mr. MacLeod: 

Q Will you state what this is (indicating) ? A This is 
a mechanical reproduction of Square 664; that is, the origi¬ 
nal plat of Square 664. 

Mr. MacLeod: I will offer it in evidence, Your Honor, 
as Plaintiff’s Exhibit T-10 for the purpose indicated by my 
previous question of the witness. 

(The document referred to was marked Plaintiff’s 
Exhibit T-10 for identification.) 

Mr. MacLeod: Any objection, Mr. Partridge? 

Mr. Partridge: No, we have no objection. 

The Court: It may be received. 

(Thereupon, Plaintiff’s Exhibit T-10 was received 
in evidence.) 

By Mr. MacLeod: 

Q I will ask you, Mr. Femald, if the lots in Square East 
of 664, fronting easterly from Water Street, are the same 
width as the corresponding numbered lots in Square 664? 
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A Yes, tney axe. 

Q Mr , Fernald, will yon state, please, what Plaintiffs 
Exhibit T-8 shows with respect to South Capitol 

464 Street? 

Mr. Partridge: I object on the same grounds as 
to the other line of questioning, Your Honor. 

The Court: Yes. Same ruling. 

You may answer. 

The Witness: It shows that South Capitol Street stops 
at the high tide line of the Anacostia River. 

By Mr. MacLeod: 

Q Does it show lines of streets of the squares extending 
below that? A Yes, sir. 

Q Will you state what, in your opinion, that indicates? 
A In my opinion it was the intention to extend the line of 
S Street and South Capitol Street, that is, the line of S 
Street to the east and South Capitol Street, if and when 
that became land in there. 

Q I will show you Plaintiff’s Exhibit No. 9 and ask you 
what that shows with respect to South Capitol Street. A 
It shows that South Capitol Street stopped at the river. 

Q Does it show the lines extending beyond the high 
water line of the river? A It shows the north line of S 
Street extending beyond. 

Q What does it show with respect to the Square East 
of 664? A That is what I mean, the north line of S Street 
extends beyond the river—the south line of S Street, 

465 I mean, which is the north line of East of 664. 

Q What does it show with respect to the south 
line of South Capitol Street, east of T? A It shows that 
it stops at the high tide line. 

Q What does it show with respect to—wait a minute. 
What was your answer to my last question? The east side 
of South Capitol Street? A I thought you said the west 
side. The east side of South Capitol Street, the line ex¬ 
tends beyond the high tide line down to what would be the 
north line of S Street. 
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Q And what does it show with respect to the north line 
of S Street? A The north line of S Street would then 
continue from the east line of South Capitol Street to the 
east. 

Q These two sheets, will you state whether or not there 
is a difference between these two sheets as showing the 
boundary lines of Square East of 664? A The boundary 
line as shown on here runs to the high tide line of the Ana- 
costia River. Exhibit T-8 shows the extension of South 
Capitol Street to complete the square, and also the exten¬ 
sion of S and T Streets. 

Q In your opinion, does that indicate anything, and, 
if so, what? A It indicates it was the intention to carry 
the streets on through if and when that became land 

466 instead of water. 

Q Does the fact that there is any difference in 
those two sheets, in any way affect your opinion on that 
point? A No, sir. 

Mr. MacLeod: Your Honor, I have a number of maps 
and plats that I intend to offer in evidence and have the 
same line of inquiry with Mr. Fernald, and I believe it 
would save time if I could have him identify the maps and 
offer them and then question him on them as a group. 

The Court: Yes. 

By Mr. MacLeod: 

Q Mr. Fernald, I will ask you to look at that document 
and tell me what it is, if you will, please. A This is a 
mechanical reproduction of a plan of the City of Washing¬ 
ton, Territory of the District of Columbia, ceded by the 
States of Virginia and Maryland to the United States and 
by them established as the seat of that Government after 
the year 1800, and it was prepared by Mr. Ellicott. 

Q Is that a recognized— A It is known as the Elli¬ 
cott plan of the City of Washington. 

Q Is it generally recognized in your profession as the 
plan? A Yes, sir. 

467 Mr. MacLeod: I will offer it, your Honor, as 
Plaintiffs Exhibit T-ll. 
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Mr. Partridge: We have no objection to it being offered, 
except that we contend that it is immaterial and has been 
decided by the decisions of the Supreme Court and the 
Court of Appeals in the Belt case and the Morris case to 
have been superseded by the Dermott map which was the 
officially accepted map of the city. 

(Map referred to was marked Plaintiff’s Exhibit 
T-ll for identification.) 

The Court: Is there an objection? 

Mr. Partridge: There is objection to it on those grounds, 
if your Honor please. 

• • • * 

472 The Court: Yes. I think the exhibit should be re¬ 
ceived and weighed. 

It may be that where differences are found, the Court 
should conclude that the Dermott plan is the more reliable, 
but that will be for determination in weighing the evidence. 

Mr. MacLeod: It is offered for that purpose with the 
other maps as indicating the intention. 

The Court: It may be received. 

473 (Plaintiff’s Exhibit T-ll was received in evi¬ 
dence.) 

By Mr. MacLeod: 

Q Mr. Fernald, will you state what that shows with 
respect to South Capitol Street (indicating) ? A It shows 
that South Capitol Street runs into a street bordering the 
high water line of the Anacostia River. 

Q Does it show a square east of 664? A No, sir. 

Q I will ask you to state what this document is (indicat¬ 
ing). A This is a plan of the city of Washington, Ter¬ 
ritory of the District of Columbia, ceded by the states of 
Virginia and Maryland, to the United States of America, 
and by them established as a seat of government in the 
year 1800. 

This is a plan executed by Ellicott. 

Q Is there a difference between that plan and the plan 
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case as to the location of the high water line as shown on the 
Dermott plan. 

We have stipulated that the allottees took title to that 
line with whatever riparian rights they would have had at 
that time under the law. 

477 These plans are now offered to show, as it is plain¬ 
tiff’s contention, that South Capitol Street as shown 

on all of these plans was a water termini street, a street 
ending in the water, and it is our contention under the law 
that the Government has the benefit of accretion just the 
same as private owners, and also for the purpose of show¬ 
ing, if we can, when the wharf was first built on this prop¬ 
erty. It is not offered to show or attacking the Dermott 
plan and our stipulation as to the location of the line and 
what these parties received under their certificate of allot¬ 
ment. 

The Court: This is from a record in your office, is it? 

Mr. MacLeod: This, your Honor, is a certified copy, a 
true copy of the original plan of the city of Washington, 
seat of government of the United States, by W. Elliott, 
1822, certified by the Assistant Director of the Coast and 
Geodetic Survey, and with a certificate by the Chief Clerk 
for the Secretary of the Department of Commerce. 

It is an official Government map. 

• • • • 

478 Mr. Partridge: I believe the offer of this plat 
of 1822 was before your Honor on our objection to it, 

and I believe Mr. MacLeod added after I made my objection 
and stated the grounds that the further proof of introduc¬ 
ing the plat was to show whether or not the wharf in 
Square east of 664 was there at the time. 

I object to the plat for that purpose, because it doesn’t 
purport to show and does not show any private wharves at 
all along the waterfront. 

Mr. MacLeod: There is no evidence that there were any, 
your Honor. 
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In response to that, I am interested only in Square east 
of 664 here, and I don’t knew what it shows or whether 
there were any wharves any place else in 1822. 

Mr. Partridge: You remember James Barry built his 
wharf in 1795. 

Mr. MacLeod: I don’t know anything about that. 

The Court: What is it you wish to show, Mr. MacLeod? 

Mr. MacLeod: I am offering this, your Honor, to 
479 show what the situation was with respect to South 
Capitol Street, that it was a street terminating in 
the river, which is one of our contentions, and also to show 
as best we can when this wharf was constructed, when the 
first wharf on this land was constructed. 

The Court: How is that going to help you show that? 

Mr. MacLeod: I have, your Honor, a series of maps that 
run from the first plan, which is the Ellicott plan, the two 
engravings of the Ellicott plan; I have a series of maps 
which I intend to offer in chronological order up to the 
present time, and I think that those maps, when they are 
in evidence, will show approximately when the first wharf 
was constructed on this square or in front of this square. 

That is important, your Honor, in connection with wheth¬ 
er or not it was lawfully constructed, because the regula¬ 
tions of the city changed over a period of years from 1795, 
the date of the first building and wharving regulations, to 
date. 

Mr. Partridge: Our contention is that the wharving 
regulations are not material, and that the riparian rights 
of the proprietors in Square east of 664 entitle them to 
wharves to improve their access to the channel, and also 
I might add to the objections I stated to this plan that 
there is nothing—no showing on the plan as to whether it 
is a plan for the city of Washington or whether it is a plan 
of the city as it existed at the time. 

Mr. MacLeod: Your Honor, if we knew now what 
480 your Honor’s ruling was going to be on the issues 
of law, and if your Honor’s ruling was that there 
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was a right to wharf out, it might be that this would be 
imm aterial, but our contention is that there was no right 
to wharf out except as it might have been conferred, and 
I intend to call your Honor’s attention to the various regu¬ 
lations respecting wharving from 1795 to date, and it is the 
contention of the Government that there was no license or 
no permission given for the wharf on this square, and in 
connection with that it is necessary for me to show approxi¬ 
mately, as best I can, when the wharf was erected. Other¬ 
wise, it is impossible to tell what regulation would be ap¬ 
plicable. 

The Court: The exhibit may be received, but it will be 
received for the limited purpose of indicating in some man¬ 
ner what the condition was and the rights were with respect 
to wharfing. 

Mr. MacLeod: And with respect to South Capitol 
Street, your Honor, it is the contention of the Government— 

“The plaintiff asserts that at the time of the laying out 
of the city of Washington, the official surveying, mapping, 
planning thereof, and at the time of the allotment of lots 
in Squares 664 and east of 664, South Capitol Street and S 
Street South were streets terminating in the waters of the 
Eastern Branch, and the defendants neither admit 
481 nor deny the statement as to the termination of S 
Street South. Defendants assert that at the time 
of the laying out, South Capitol Street terminated at the 
north line of S Street South.” 

That is the additional purpose for which I am offering 
this map, to show that S Street, over the period of the 
years, terminated in the waters of the Eastern Branch, 
and it is our contention as a matter of law that we are as 
entitled to accretion as the private landowners. 

The Court: I think I will limit the exhibit for the pur¬ 
pose that I have already indicated. 

Mr. MacLeod: That is to show the physical conditions 
with respect to wharfing? 

The Court: To wharfing, yes. 
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Mr. MacLeod: Well, I will oiler Elliott’s map of 1822 
and ask that it be marked Plaintiff’s Exhibit T-13. 

(The map referred to was marked Plaintiff’s Ex¬ 
hibit T-13 for identification and received in evi¬ 
dence.) 

• • • • 

482 Mr. MacLeod: My question was, Mr. Femald, if 
yon will tell ns what that shows with respect to the 

water line along Sqnare east of 664. 

Mr. Partridge: My objection is on the ground that the 
instrument speaks for itself, if your Honor please, and also 
that the introduction of the instrument in evidence has been 
limited to the showing of the wharfing situation, the situa¬ 
tion regarding wharfing. 

Mr. MacLeod: Well, my question is intended to have 
the witness testify whether this map discloses that there 
is a wharf there or not. If there is a wharf there, it will 
show on the water line and he will so testify. 

Mr. Partridge: My answer to it is that— 

The Court: I will sustain the objection and you can get 
at it another way. 

By Mr. MacLeod: 

Q Mr. Femald, I will ask you if there is any indication 
on this map of a wharf in Square east of 664. 

Mr. Partridge: I make the same objection, your Honor. 
The Court: Objection overruled. 

You may answer. 

The Witness: It does not show any wharf. 

483 Q By Mr. MacLeod: 

Q Mr. Femald, I will ask you to identify the 
paper which I have just given you. A It is a map of the 
city of Washington, published by John Brannan, in 1828. 
It was drawn by F. C. DeKraft, City Surveyor. 

Mr. MacLeod: I will ask that it be marked Plaintiff’s 
Exhibit T-14. 

(Document referred to was marked Plaintiff’s Ex¬ 
hibit T-14 for identification.) 
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By Mr. MacLeod: 

Q Do the records of your office show whether or not F. 
C. DeKraft was a City Surveyor? A Yes, sir. 

Mr. MacLeod: I will offer this as Plaintiff’s Exhibit T- 
14, if your Honor please. 

• • • • 

Mr. Partridge: We make the same objection to it that 
we made to the map of 1822, if your Honor please. 

Mr. Campbell: It is incompetent to affect the title vest¬ 
ed in the defendants in 1794. 

The Court: What is the purpose? 

Mr. MacLeod: Same purpose, your Honor. 

484 The Court: It will be received and limited to the 
issue of wharfing. 

(Plaintiff’s Exhibit T-14 was received in evidence.) 

By Mr. MacLeod: 

Q Mr. Femald, will you state, please, what this so- 
called Brannan or DeKraft map shows as to the location 
of a wharf in Square east of 664? 

Mr. Partridge: We make the same objection to that 
question. 

The Court: Overruled. You may answer. 

The Witness: There appears to be no wharf on this 
plat 

Mr. MacLeod: Your Honor, I don’t want to argue after 
your Honor has ruled, but I am offering these various maps 
and plats for two purposes; one, to show the conditions with 
respect to wharfing and filling over the period of years, 
and also to show that South Capitol Street is a street end¬ 
ing in the waters of the Anacostia River, and it is the con¬ 
tention of the Government in this case, based on authorita¬ 
tive decisions of the Supreme Court, that the public, as 
owner of streets, is equally entitled to accretion whether 
natural or artificial, as a private owner would be. That has 
been so held in a number of cases. 

• • • • 
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490 Now, I mention that as showing the necessity for a 
showing of fact as to when the wharf was built, and 

what was the condition of South Capitol Street over the - 
period of years, and that is my purpose in offering this. 

The Court: I think I should receive it. It will be a 
matter of weighing it, I think, with the other evidence. 

Mr. MacLeod: Thank you, sir. 

The Court: So it may be received. 

(Plaintiff’s Exhibit T-14 was received in evi¬ 
dence.) 

By Mr. MacLeod: 

Q Mr. Fernald, I will ask you what that map shows, 
with respect to the termination of South Capitol Street. 

A It shows the termination— 

Mr. Partridge: I make the same objection to this ques¬ 
tion, if your Honor please. 

491 The Court: Same ruling. 

The Witness: It terminates at the high tide line 
of the Eastern Branch. 

By Mr. MacLeod: 

• • • • 

Now, Mr. Fernald, I will ask you if you will identify 
this map, please (indicating). A This is a chart of the 
Potomac River and Eastern Branch from the Sisters’ 
Islands to Giesboro Point, and thence to the Navy Yard 
Bridge, with the topography of the adjacent country, made 
in pursuance of the resolution of the Corporation of the 
City of Washington, approved the 26th day of May, 1837; 
surveyed and drawn by C. W. Ewing, Civil Engineer. 

Mr. MacLeod: Your Honor, I will offer the' chart just 
identified, 1837, and drawn by C. W. Ewing, a certified 
copy certified as a photographic copy by the Assistant 
Director of the United States Coast and Geodetic 

492 Survey, and certified also by the Chief Clerk of the 
Department of Commerce. 
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This is offered for the same purpose, your Honor. I 
ask that it be marked Plaintiff’s Exhibit T-15. 

(The chart referred to was marked Plaintiff’s 
Exhibit T-15 for identification.) 

• • • • 

I may say that a copy of this has been filed already as 
Plaintiff’s Exhibit 4, with the memorandum in opposition 
to the motion for summary judgment, but I will just re¬ 
number this with a new number. 

Mr. Partridge: We make the same objection, if your 
Honor please. 

Mr. MacLeod: This is offered for the same purposes, if 
your Honor please/ 

The Court: It may be received. 

(Plaintiff’s Exhibit T-15 was received in evi¬ 
dence.) 

By Mr. MacLeod: 

Q Mr. Femald, I will ask you to read the notations in 
the lower right-hand corner of this map. That is, not the re¬ 
marks, but the notations above the scale. A (Beading): 
“Recommended for registry for Charles M. Thomas, Com¬ 
mander of the U. S. Navy, Hydrographic Inspector, Coast 
and Geodetic Survey, and approved by T. C. Mendin- 
493 hall, Superintendent of U. S. Coast and Geodetic Sur¬ 
vey.” 

Q I will ask you, Mr. Femald, what that shows with re¬ 
spect to the termination of South Capitol Street A It 
shows that it terminates at the high tide line of the Eastern 
Branch. 

Q I will ask you if you can tell me what, in your opin¬ 
ion, that black cross hatching shows along the line of this 
property. A It shows that there was a bank in there. 

Q Was that the regularly accepted method? A Yes, 
sir. 

Q In surveying, that is, of showing a bank? A Yes, 
sir. 
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Q I will ask you whether or not it shows a wharf lo¬ 
cated anywhere near this square. A There is a wharf, 
what appears to be a wharf at the end of South Capitol 
Street, but the wharf is running at right angles to South 
Capitol Street 

Q And where is that wharf with relation to the land 
involved in this suit? A The wharf is a little north of 
S Street, while the land involved in this suit is between 
S and T. 

' Q Mr. Feraald, I will ask you if you will identify 

494 this map, please (indicating). A It is a map of 
Washington City, District of Columbia, seat of the 

Federal Government, respectfully dedicated to the Senate 
and House of Representatives of the United States of 
America, surveyed and published by A. Boschke, Civil 
Engineer, 1857. 

Q I will ask you if this is one of the recognized maps 
and surveys of the District of Columbia at the time it was 
made. Or, is there anything on the map to indicate who 
A. Boschke was? A I don’t see anything to indicate it 
on the map, other than his being a civil engineer. 

Mr. MacLeod: Your Honor, may I state that this map, 
which the witness has in his hand, is in two sheets, and I 
have had the two sheets pasted together, to make the one 
full map, which is this document here, but the instruments, 
due to the limited ability of the photostating equipment, 
the copies are in two sheets, the certified copies, and I will 
offer it as Plaintiff’s Exhibit T-16, and it is certified by 
the Assistant Director of the Coast and Geodetic Survey, 
as being a map of the City of Washington, seat of the 
Federal Government, surveyed and published by Mr. A. 
Boschke, 1857. 

(The map referred to was marked Plaintiff’s Exhibit 
T-16 for identification.) 

By Mr. MacLeod: 

Q I will ask you, Mr. Fernald, referring to that 

495 portion of the map which shows Square east of 664, 
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what this map discloses with respect to the termi¬ 
nation of South Capitol Street. 

• • • * 

Your Honor, I may say with respect to this map, that it 
is somewhat confusing. 

There is this heavy black line running down through here, 
and I am willing to stipulate that that heavy black line is 
due to some creasing or folding in the original map, and 
it is not intended to indicate anything. 

Mr. Partridge: Would it be possible to get the orig¬ 
inal? Would it be much trouble? 

Mr. MacLeod: They have a book, as I recall it, that 
is a large book, but disregarding that black line, I think 
that South Capitol Street is clearly shown there, and I 
am making no contention that that dark line is indicative 
of anything. It is merely a crease in the paper, and also 
the witness has called my attention to a break right through 
the middle of the next series of squares running north and 
south, and that is apparently where the papers were placed 
together for photostating. I don’t know how they do that. 

Mr. Partridge: I believe there is a question that has 
not been answered by the witness yet. 

496 Is that right, Mr. MacLeod? 

Mr. MacLeod: I asked him what the plat showed 
with respect to the termination of South Capitol Street. 

The Witness: It shows on this map that it terminates 
at the high water line on the east side, north of S Street. 
By Mr. MacLeod: 

Q What was the last of your answer? I didn’t hear 
it all. A I said it indicates that it terminated at the high 
water line, that the east line of South Capitol Street termi¬ 
nated at the high water line, at a point just north of S 
Street. 

Q What does it show with respect to the location of 
any wharf anywhere near this property? A I see no 
indication of any wharves on the map in this location. 
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Q Does it show a wharf anywhere near S Street? A 
Not that I can see on this map. 

Q Are yon snre yon are looking at the right place on 
the map, Mr. Feroald? A I am looking right in the street 
that bounds east of 664 on the north. 

Mr. MacLeod: I will point ont to the witness, your 
Honor, if I may. 

The Court: Yes. 

497 Mr. MacLeod: This is South Capitol Street that 
is shown over here, and this is S Street shown across 

here (indicating). 

By Mr. MacLeod: 

Q I will ask you again what this map shows with re¬ 
spect to any wharf near the property involved in this suit. 
Or, I will ask you what it shows with respect to the water 
line. A Well, the water line apparently goes to the east 
of South Capitol Street in the line of S Street. 

Q Well, now, there is a jog right there at the foot of 
South Capitol Street and at the end of S Street, is there 
not? A That is correct. 

Q Will you tell us what, in your opinion, that repre¬ 
sents? A Well, on account of the blurring in the line 
of South Capitol Street, I cannot tell whether the water 
line continued diagonally across there or whether it made 
a bend and went out to S Street and then came back. 

Mr. Partridge: Your Honor, Mr. MacLeod has exam¬ 
ined the original map there. 

I am perfectly willing to accept his word as to whether 
or not this straight line that comes down there and termi¬ 
nates at the north line of Square east of 664 is a fold in 
the map or a situation created by the photostat. 

498 In other words, I will accept Mr. MacLeod’s state¬ 
ment as to that, if he has examined the original map 

and knows of his own personal knowledge what the blur¬ 
ring is. 

Mr. MacLeod: I don’t want to be committed too closely 
on many of these maps I have examined, because I have 
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examined a number of them, but I am certain that this 
dark line coming down through what is South Capitol 
Street, is artificial. That is, it is not or was not on the 
original map. 

The Witness: I am not taking that into consideration. 
The thing of it is that dark line may be obliterating some¬ 
thing that I cannot see, and that may be on here. And the 
answer is, I cannot tell whether this shore line traveled up 
through there or came out and around through here (in¬ 
dicating). I cannot tell because of the blur on the map. 

Mr. MacLeod: That answers satisfactorily to me, Mr. 
Fernald. 

I will say that this other line over on the right of this 
one, this other dark line, it is my understanding that that 
is a line on the map which marks the old wharves. 

By Mr. MacLeod: 

Q Mr. Fernald, I will ask you to identify that paper, 
please (indicating). A This is a mechanical reproduc¬ 
tion of page 12 of Coyle’s Grades, the record on file in the 
office of the Surveyor, District of Columbia. 

499 Q I will ask you, Mr. Fernald, what is that map? 

•What does it purport to show? What is its pur¬ 
pose? A Well, it shows the elevations of the existing 
ground and the elevations proposed if and when the streets 
were graded. 

• • • * 

Q Did you state the date that this was made? A The 
date the original was made? 

Q Yes. A It looks like 1859. 

500 Q And by whom? A Randolph Coyle. 

Q And will you state the other notations that are 
on the sheet? A Charles Albert, President, Board of the 
Common Council. It looks like William T. Dove, Presi¬ 
dent of the Board of Aldermen, and James G. Brent, Mayor, 
and William Forsythe, Surveyor, D. C. 

Mr. MacLeod: I will offer it in evidence, your Honor, 
page 12 of Coyle’s grades, as Plaintiff’s Exhibit T-17. 
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(Page referred to was marked Plaintiffs Exhibit T-17 
for identification.) 

Mr. Partridge: We have the same, objection to this that 
we had to the other plats, if your Honor please, and we 
make a further objection to this, and that extends only to 
this particular plat, and that is that if it is offered for the 
purpose of showing the grades along there— 

Mr. MacLeod (interposing). It is not. 

Mr. Partridge: Well, no matter what it is offered for, 
there is an earlier map, an earlier grade sheet of Nicholas 
King, which was made some time in the 1790s there, some 
60 years or more before this plat was prepared, which is 
better evidence of the situation as it existed in 1790, when 
the city was laid off in this particular plat. 

Mr. MacLeod: Your Honor, this is not offered as 
showing the conditions in 1790. It is offered as 
501 showing the conditions in 1859, the date when the 
map was made. 

Mr. Campbell: What conditions, Mr. MacLeod? Just 
particularize. What do you want to show by this? 

Mr. MacLeod: Mr. Campbell, I have been asking this 
witness the same questions as to each of these maps, and 
my purpose is stated very clearly. 

Mr. Campbell: Please answer in respect of this map. 

Mr. MacLeod: I am going to ask the witness the exact 
same questions as I asked him with respect to the other 
maps; what the map discloses with respect to wharf loca¬ 
tion with regard to Square east of 664 in the line involved 
in this suit, and what it shows with respect to the termina¬ 
tion of South Capitol Street. 

Mr. Partridge: We make the same objection, your 
Honor. 

The Court: It may be received. 

(Plaintiff’s Exhibit T-17 for identification was received 
in evidence.) 

Mr. MacLeod: This was made by the official Surveyor 
of the city, and the statute provides that it is admissible 
in evidence as prima facie. 
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The Court: You may answer the question. 

By Mr. MacLeod: 

i Q I will ask you what this map shows with respect to 
the location of a wharf near the lands in this suit. A 
This map indicates, I cannot say a wharf, but it 

502 shows a landing or a projection beyond the east line 
of South Capitol Street in the line of S Street. 

Q In the line of S Street. You mean by that, which 
line of S Street! A Between the north line and the south 
line of S Street. 

Q Between the north and south lines. 

What does it show with respect to the termination of 
South Capitol Street! A It shows that South Capitol 
Street terminates at the high water line on the Eastern 
Branch, the high water line on the Eastern Branch run¬ 
ning eastwardly on a line with S Street and then going 
northward, forming that projection beyond the line of 
South Capitol Street. 

Q Mr. Fernald, I will ask you with regard to this map, 
and also the other maps, excepting the two Ellicott maps, 
whether it is your opinion as a surveyor that the line 
which you have termed high water line is generally accu¬ 
rate as to the location of that line at the time that the 
particular maps were made. 

Mr. Partridge: If your Honor please, I submit that 
that is objectionable on the further general objection which 
I understand applies to this long line of questions, and 
that is, how could any living human being at the present 
time answer this, when this map was made May 2, 1859! 
Mr. MacLeod: I am asking him as a matter of 

503 his opinion as a surveyor. 

Mr. Partridge: We object to it, if your Honor 

please. 

Mr. MacLeod: May I ask the witness another question! 
The Court: Yes. 

Mr. MacLeod: I will ask can you answer my question, 
Mr. Fernald. 
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The Witness: I will endeavor to. 

By Mr. MacLeod: 

Q You feel that you can answer it as a surveyor, do 
you? A Yes. 

The Court: You may answer. 

The Wtiness: I would say that the line is correct—gen¬ 
erally correct, as close as it can be plotted from field notes 
in the field. 

The Court: Mr. MacLeod, was T-16 offered in evi¬ 
dence? 

Mr. MacLeod: T-16,1 believe, is the big Boschke map. 

The Court: Was that offered? 

Mr. MacLeod: Yes, sir. Do you recall that I had the 
certified copies which I believe your Honor has? 

The Court: Let the record show that Plaintiff’s Exhibit 
T-16 is admitted in evidence. 

(Plaintiff’s Exhibit T-16 was received in evidence.) 

By Mr. MacLeod: 

Q Mr. Femald, I will ask you if you will identify 
504 this map, please (indicating). A This is a map of 
Harbors of Washington and Georgetown, showing 
their present natural condition. 

Q Does it state the date on it? A It says, “Map No. 
1, to accompany report in re the improvements of harbors 
of Washington and Georgetown, C. P. Patterson, Secre¬ 
tary, December 12, 1872.” 

Mr. MacLeod: Your Honor, I do not have a certified 
copy of this map. A copy of it has been filed as Plaintiff’s 
Exhibit 6 with a memorandum in opposition to the 
motion for summary judgment, and I would like to ques¬ 
tion this witness with respect to the map, on condition that 
I authenticate it later with another witness. 

Mr. Partridge: Our objection is not directed to the 
authenticity of the map. It is directed to the materiality 
of it. 

Mr. MacLeod: I offer it for the same purposes, your 
Honor, as the other maps. 
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The Court: Yes. 

By Mr. MacLeod: 

Q Mr. Feraald, will you state what that map shows 
with respect to the termination of South Capitol Street, 
and the location of any wharf near any of the property in 
this suit? 

Mr. Partridge: We make the same objection. 

505 The Court: Overruled, and it may be received. 
(Plaintiff’s Exhibit 6, heretofore marked for 

identification, was received in evidence.) 

The Witness: It shows South Capitol Street terminat¬ 
ing at the high water line of the Eastern Branch, which 
high water line runs approximately along the south line of 
S Street eastward to a wharf in the prolongation of S 
Street, and also covers part of the square north of S Street. 
By Mr. MacLeod: 

Q I will ask you, Mr. Feraald, if you can tell me what 
those figures immediately south of that, I think it looks 
like 2*4 or 2 y 2 , are. A They are elevations of the bottom 
of the river, the soundings. 

Mr. MacLeod: Your Honor, I will offer this subject to 
authentication, unless opposing counsel will waive it. 

Mr. Partridge: We will waive the authentication of it, 
your Honor. 

Mr. MacLeod: I may say that it is a plat from the 
United States Engineer’s Office of the District of Columbia. 
I will offer it as Plaintiff’s Exhibit T-18. 

The Court: It may be received. 

(Map referred to was marked Plaintiff’s Exhibit T-18 
for identification and received in evidence.) 

506 By Mr. MacLeod: 

Q Mr. Feraald, did you state the date of that 
map? A Yes, I think I did. 

Q Mr. Feraald, I will ask you if you can identify this 
map, please (indicating). A Map of Washington, and 
Georgetown Harbors, District of Columbia, 1882. Issued 
July, 1882, by J. E. Hilgrath, Superintendent; verified by 
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E. D. Kutz, Assistant in charge of the office of topography. 

Q I will ask you if you will read the legend on the map 
to the right of the center, immediately below where it 
shows the insane asylum. A It says ‘ ‘ Accompanying the 
report of June 30, 1890. ,, 

It looks like “Peter C. Haines, Lieutenant Colonel of 
Engineers.” 

Mr. MacLeod: Your Honor, I will offer this map for 
the same purpose. It is a certified copy froifi the National 
Archives, Washington and Georgetown harbors, District 
of Columbia, 1882, as Plaintiff’s Exhibit No. T-19. 

(Map referred to was marked Plaintiff’s Exhibit T-19 
for identification.) 

Mr. Partridge: We make the same objection. 

Mr. MacLeod: May I just make a statement? 

Mr. Partridge: Yes. I did not mean to interrupt you. 

Mr. MacLeod: In offering this, your Honor, 
507 there is, as shown by the notation that this is to 
accompany a report of June 30, 1890, from Peter 
C. Haines, Lieutenant Colonel of Engineers, this was pre¬ 
sented with the report to Congress, and it shows on it a 
harbor line and a proposed bridge. 

I am not offering it as evidence of that whatever. I 
am offering it only for the same purposes as the other 
maps and plats, that is, to show South Capitol Street and 
the wharfing. 

Mr. Partridge: We make the same objection, if your 
Honor please. 

The Court: Same ruling. 

It may be received. 

(Plaintiff’s Exhibit T-19 was received in evidence.) 

By Mr. MacLeod: 

Q Mr. Femald, I will ask you what this map discloses 
with respect to the location of any wharf at or near the 
land involved in this case. A There appears to be a 
wharf within the lines of S Street and several wharves 
to the north of S Street. 
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Q I will ask you if it shows a wharf below the south 
line of S Street. A No, I see none. 

Q Mr. Fernald, do you have a straight-edge that you 
might put on the south line of S Street to guide 

508 you? A I have this card. 

(The witness used a card.) 

There may be a fractional part of that wharfing below 
S Street, but is a very small amount. 

Q With regard to the termination of South Capitol 
Street, disregarding anything that might have to do with 
this proposed bridge that is shown there, would you tell 
me what the map discloses? A It discloses that it runs 
into S Street. 

Q And what with respect to the high water line? A 
Well, the high water line runs approximately along the 
south line of S Street, and South Capitol Street comes 
down to that. 

Q Mr. Fernald, I notice right below there there are 
figures in what apparently is the Eastern Branch. Will 
you state what those figures are and what they mean? 
A They are soundings which tell the depth of the water 
or the elevation of the river bed. 

Q And what are those soundings at those two points? 
A Well, they are two feet; one is three feet. 

Q And is that at high or low water? A It would be 
high water. 

Q Will you read the legend over on the side of the tides 
or immediately above the notation of tides? A “The 
wharf line of the city”— 

509 Q Below that, on the soundings. A Soundings 
are in feet and show the depth at mean low water. 

Q I will ask you to read further in the next notation 
whether that indicates the difference between high and low 
water at that point A You mean the printing below? 

Q That is correct. A It says, “Corrected establish¬ 
ment, rise of mean high water above the plane of refer¬ 
ence, 2-9/10 feet. Rise of high water, spring tides above 
the plane of reference, average 3.1 feet.” 
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Q Then am I correct that these soundings shown as 
two and three feet are at low water, and at high water at 
those places that land would be 5 feet or 4.9 feet under 
water! A I don’t follow you. 

Q I am trying to interpret the soundings, and the 
soundings you said were two and three feet. Now, if I 
understand your reading of the notes, that the soundings 
are at low water. A That is right. 

Q And that the rise would mean high water is 2.9 feet. 
A That is right. That would be added to what is on the 
map. 

Q So at high tide, those two points would be 

510 below what depth of water? A Well, four and 
nine-tenths. The depth of the water at low tide is 

two feet. 

Q And at high tide? A At high tide it is two and 
nine-tenths feet above that 

Q Above what? A Above the plane of reference. 
Above the low tide. 

Q Can you state just what the depth of water would 
be in feet at high water, as shown by this map and by 
those soundings? A It would be four and nine-tenths 
feet 

Mr. MacLeod: Your Honor, I do not have a certified 
copy of this map here, but Mr. Schmitt is here, who will 
certify it if there is any question as to authenticity. 

Now, your Honor, I may say that I am not just trying 
to have cumulative evidence here, but I have taken these 
maps and plats over a period of years in chronological 
order, and for that reason I have been compelled to take 
what I could find at about the particular year. 

I dislike to have these large maps in evidence, but I feel 
it necessary. 

By Mr. MacLeod: 

Q Mr. Fernald, would you state what this map 

511 is (indicating)? A This is a map of the Ana- 
costia River, below Benning Bridge, showing exist¬ 
ing and proposed harbor lines. 
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Q I will ask you whether the map indicates by whom 
it was made. A Made by TJ. S. Engineer’s office, 1904, 
March 10,1904. 

Q And I will ask yon whether that has been approved. 
A It was approved by Henry B. McFarland, Henry A. 
West, and John Biddle, Commissioners of the District of 
Columbia. 

Q Is it also approved by the Secretary of War? A 
Yes, it was approved by the Secretary of War under date 
of July 1,1904. 

Mr. MacLeod: I will offer this, your Honor, as Plain¬ 
tiff’s Exhibit T-20 for the same purposes. 

(Document referred to was marked Plaintiff’s Exhibit 
T-20 for identification.) 

Mr. Partridge: We have no objection to it, your 
Honor. 

The Court: It may be received. 

(Plaintiff’s Exhibit T-20 was received in evidence.) 

By Mr. MacLeod: 

Q Mr. Femald, I will ask you what that shows with 
regard to any wharf near or at the land in this suit, and 
what it shows with respect to South Capitol Street. A 
There appears to be a wharf partly in the line of S Street, 
and also south of the south line of S Street, and 
512 several wharves to the north of S Street. 

The high tide line of the Eastern Branch, as it 
affects the square between S and T and east of Water 
Street, curves to the east approximately one-fourth of the 
distance south of S Street 

Q Mr. Fernald, I will ask you, if you will, starting 
at the east line of Water Street, what is that first curve 
line east of the east line of Water Street? A It is the 
high tide line of the branch. 

Q And what is the second, the dotted line, which is 
the second line east of Water Street? A It is the low 
tide line. 

Q And what are those other lines going in an easterly 
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direction, what do those other lines indicate, and these 
other lines that are of various types, the broken and dash 
and dot, and dash and two dots, and dash and three dots? 
A Well, the dash and two dots, or those dash and dot, 
are contour lines. The difference in the dots represent 
the different contours which run from 3 to 30 feet. 

Q Did you state what this map shows with respect to 
South Capitol and S Streets? A Well, according to this 
map, from where the high tide line of the branch turns 
eastward in the square between S and T Streets, from 
there to the north appears to be solid ground. 

513 Q It merely shows the street ending and an open 
space there? A It shows the open space, from 
which the wharves go out. 

Mr. MacLeod: Subject to my agreement to authenti¬ 
cate this map, and prove it by Mr. Schmitt— 

By Mr. MacLead: 

Q I will ask you to identify this map, Mr. Femald. A 
Map of Anacostia River, Washington, D. C.; property sur¬ 
vey of squares east of 664, east of 664, of October 
1926, made by the U. S. Engineer’s office on October 27, 
1926. Approved by Brehon Somervell, Major, Corps of 
Engineers. 

Q And the other notation there, that it is submitted 
by Mr. E. H. Schmitt. A Submitted by Mr. E. H. 
Schmitt, Engineer. 

Mr. MacLeod: I will offer this map, your Honor, sub¬ 
ject to proving it up by Mr. Schmitt. 

Mr. Partridge: We object to this, if your Honor please. 

Mr. MacLeod: I will offer it as Plaintiff’s Exhibit No. 
T-21. 

(Document referred to was marked Plaintiff’s Exhibit 
T-21 for identification. 

Mr. MacLeod: This was the map also marked and filed 
as Plaintiff’s Exhibit No. 3, but I will also mark this one. 

Mr. Partridge: On the same general ground as 
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514 the objections to the other maps, one of which is 
that South Capitol Street is shown as going through 

the property of these defendants there. 

The Court: It may be received. 

Mr. Campbell: Have you ruled on that yet? 

The Court: Yes. Have you something you would like 
to say? 

Mr. Campbell: Yes, your Honor. 

The Court: Go ahead. 

Mr. Campbell: If your Honor please, here is a map 
that was made in 1926, more than 100 years after these 
defendants 7 predecessors in title acquired title to ground 
with riparian rights. 

Now, without showing that they have acquired this land 
in the front of this property cutting the people off from 
the water, they are producing a map or plat that was 
made in an office showing a street cutting across, cutting 
them off from their riparian rights, and establishing a new 
square beyond it. 

We object to it, your Honor. 

The Court: I think it may be received. 

(Plaintiff’s Exhibit T-21 was received in evidence.) 

Mr. MacLeod: Your Honor, I am offering this not as 
proof or evidence of the termination of South Capitol 
Street in the water, but to show the physical con- 

515 ditions of the land as of the date of the map. 

• • * • 

Mr. Partridge: We have no objection, if your Honor 
please. It is only for the purpose of showing the physical 
condition of the property. 

The Court: Very well. It may be received. 

By Mr. MacLeod: 

Q Mr. Feraald, will you state generally what 

516 this plat discloses with respect to the high water 
line? A I will have to have the plat, sir. 

Q On October, 1926. Let me have the plat. 

(The plat was handed to the witness.) 



313 


The Witness: Now, will you restate that question, 
please? 

By Mr. McLeod: 

Q What does this map show with respect to the high 
water line, the date of the survey, October 1926? A It 
shows that the approximate parallel Water Street up to 
about two-thirds of the way through lot 2 and then curved 
to the right and crosses South Capitol Street at a point 
of approximately—well, it is 131 feet on the east side of 
South Capitol Street, to a point which is 98.8 feet south 
of S Street, and travels on to the east and then north 
to a wharf. 

• • # * 

Mr. MacLeod: Your Honor, at this time I will offer 
certified copies, certified by the Recorder of Deeds of the 
District of Columbia, from the proprietors of lots in Car- 
rollsburg, as follows: 

With respect to this land, the proprietors are: 

517 Thomas Johnson, John Earle, Thomas Johnson 
again, Notley Young and George Digges, and 

Thomas Johns, David Ross, Horatio Ross, and Archibald 
Ross, to the trustees appointed to take title to the lands 
in this square. 

• • * * 

Mr. MacLeod: Those are offered as the only instru¬ 
ments of record conveying the original lots that have been 
found of record or testified to by Mr. Gullidge. 

• • # • 

518 (Deeds referred to were marked Plaintiff’s Ex¬ 
hibits T-22, T-23, and T-24, respectively, for iden¬ 
tification.) 

• • • * 

The Court: Is there objection? 

Mr. Partridge: If your Honor please, most of these 
deeds are from other parties than the lot owners in ques- 
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tion here, and I just don’t see how it is material in con¬ 
nection with this case. 

Mr. MacLeod: Your Honor, the information that I 
have as to the allottees, Thomas Johnson, one of them I 
mentioned— 

Mr. Partridge (interposing): We have no objection 
to that. 

Mr. MacLeod: I find three of them, your Honor, 

519 that are from Thomas Johnson, and one of them is 
from Thomas Johns, which I consider is a misprint. 

They meant Thomas Johnson. 

It is just a mistake. 

• • • • 

The Court: They may be received. We will try to see 
what they are worth. 

(Plaintiff’s Exhibits T-22, T-23, and T-24 were re¬ 
ceived in evidence.) 

520 Mr. MacLeod: The next one is from David Ross, 
Horatio Ross, and Archibald Ross, to the trustees, 

and dated April 13, 1793. 

And the next one is from John Earle to the same trustees, 
and dated October 10,1791. 

(Deeds referred to were marked Plaintiff’s Ex¬ 
hibits T-25 and T-26 respectively, for identifica¬ 
tion.) 

Mr. MacLeod: I offer these in evidence for the same 
purpose. 

The Court: Have you completed that offer? 

Mr. MacLeod: Yes, sir. 

The Court: How are they numbered, Mrs. Burrows? 
The Deputy Clerk: Beginning with 22 through 26, your 
Honor. 

The Court: Plaintiff’s T-22 through T-26, inclusive, are 
received in evidence. 

(Plaintiff’s Exhibits T-25 and T-26 were received 
in evidence.) 
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Mr. MacLeod: I will offer in evidence, your Honor, a 
certified copy of the certificate of allotment, a copy certi¬ 
fied by the Recorder of Deeds of the certificate of allotment 
by the Commissioners to William A. Washington, being 
the certificate about which Mr. Gullidge testified for the 
defendants. 

Mr. Partridge: We have no objection, if your Honor 
please. 

The Court: It may be received. 

521 Let it be marked. 

(Certificate referred to was marked Plaintiff’s Ex¬ 
hibit T-27 for identification.) 

(Plaintiff’s Exhibit T-27 was received in evi¬ 
dence.) 

Mr. MacLeod: If your Honor please, I previously called 
your attention to the ratifying act which provided in section 
3 that all of the lands belonging to minors, persons absent 
out of the State, married women, persons non compos men¬ 
tis, or the lands the property of the State, shall be and are 
hereby subjected to the terms and conditions hereinbefore 
recited as to the lots where the proprietors thereof have 
agreed concerning the same, and that they shall be and are 
subjected to the same terms and conditions as the said 
Notley Young, Daniel Carroll of Duddington, and others 
have by their said agreements and deeds subjected their 
lands. 

And I would like to offer in connection with that the 
agreement of March 30, 1791, made by proprietors of lots 
in Carrollsburg, including Daniel Carroll and Notley 
Young. 

It is shown at page 248 of the Morris opinion. 

• • • • 

522 “We, the subscribers holding or entitled to lots 
in Carrollsburgh, agree with each other and with 

523 the President of the United States that the lots and 
land we hold or are entitled to in Carrollsburgh sh all 
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tion here, and I just don’t see how it is material in con¬ 
nection with this case. 

Mr. MacLeod: Yonr Honor, the information that I 
have as to the allottees, Thomas Johnson, one of them I 
mentioned— 

Mr. Partridge (interposing): We have no objection 
to that. 

Mr. MacLeod: I find three of them, your Honor, 

519 that are from Thomas Johnson, and one of them is 
from Thomas Johns, which I consider is a misprint. 

They meant Thomas Johnson. 

It is just a mistake. 

• • • • 

The Court: They may be received. We will try to see 
what they are worth. 

(Plaintiff’s Exhibits T-22, T-23, and T-24 were re¬ 
ceived in evidence.) 

520 Mr. MacLeod: The next one is from David Ross, 
Horatio Ross, and Archibald Ross, to the trustees, 

and dated April 13,1793. 

And the next one is from John Earle to the same trustees, 
and dated October 10, 1791. 

(Deeds referred to were marked Plaintiff’s Ex¬ 
hibits T-25 and T-26 respectively, for identifica¬ 
tion.) 

Mr. MacLeod: I offer these in evidence for the same 
purpose. 

The Court: Have you completed that offer ? 

Mr. MacLeod: Yes, sir. 

The Court: How are they numbered, Mrs. Burrowst 
The Deputy Clerk: Beginning with 22 through 26, your 
Honor. 

The Court: Plaintiff’s T-22 through T-26, inclusive, are 
received in evidence. 

(Plaintiff’s Exhibits T-25 and T-26 were received 
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Mr. MacLeod: I will offer in evidence, your Honor, a 
certified copy of the certificate of allotment, a copy certi¬ 
fied by the Recorder of Deeds of the certificate of allotment 
by the Commissioners to William A. Washington, being 
the certificate about which Mr. Gullidge testified for the 
defendants. 

Mr. Partridge: We have no objection, if your Honor 
please. 

The Court: It may be received. 

521 Let it be marked. 

(Certificate referred to was marked Plaintiff’s Ex¬ 
hibit T-27 for identification.) 

(Plaintiff’s Exhibit T-27 was received in evi¬ 
dence.) 

Mr. MacLeod: If your Honor please, I previously called 
your attention to the ratifying act which provided in section 
3 that all of the lands belonging to minors, persons absent 
out of the State, married women, persons non compos men¬ 
tis, or the lands the property of the State, shall be and are 
hereby subjected to the terms and conditions hereinbefore 
recited as to the lots where the proprietors thereof have 
agreed concerning the same, and that they shall be and are 
subjected to the same terms and conditions as the said 
Notley Young, Daniel Carroll of Duddington, and others 
have by their said agreements and deeds subjected their 
lands. 

And I would like to offer in connection with that the 
agreement of March 30, 1791, made by proprietors of lots 
in Carrollsburg, including Daniel Carroll and Notley 
Young. 

It is shown at page 248 of the Morris opinion. 

• • • • 

522 “We, the subscribers holding or entitled to lots 
in Carrollsburgh, agree with each other and with 

523 the President of the United States that the lots and 
land we hold or are entitled to in Carrollsburgh shall 


316 


be subject to be laid out at the pleasure of the President as 
part of the Federal City, and that we will receive one half 
the quantity of our respective lots as near their present 
situation as may agree with the new plan, and where we 
may be entitled now to only one lot or otherwise not en¬ 
titled on the new plan to one entire lot, or do not agree with 
the President, Commissioners or other person or persons 
acting on behalf of the public on an adjustment of our in¬ 
terest, we agree that there shall be a sale of the lots in 
which we may be interested respectively, and the produce 
thereof in money or securities shall be equally divided, 
one half as a donation for the use of the United States 
under the act of Congress, the other half to ourselves re¬ 
spectively. And we engage to make conveyances of our re¬ 
spective lots and lands aforesaid to trustees or otherwise 
whereby to relinquish our rights to the said lots and lands, 
as the President or such Commissioners or persons acting 
as aforesaid shall direct, to secure to the United States 
the donation intended by this agreement.’’ 

* • • • 


530 Cross Examination 

By Mr. Partridge: 

Q Mr. Fernald, when you spoke about the original rec¬ 
ord, what did you mean by the word “original”? A It 
means the book containing the squares as they were origi¬ 
nally laid out. 

Q You mean the squares as they were first laid out by 
the Surveyor of the City of Washington? A Yes. 

Q And consequently your conception of this book of 
record of squares is that it contains the original acts of 
the surveyors in laying out those squares after the forma¬ 
tion of the city; is that correct? A Laying out the squares 
and lots. 

Q And the lots? A Yes. It is the original subdivision 
of the squares. 



Q You have a list of the surveyors of the city of Wash¬ 
ington, have you not? A I think it is in one of those 
books. 

Q Will you tell me when Mr. R. King became Surveyor? 
A Mr. R. King, it was on June 12,1812. 

Q He was Surveyor before that, was he not? A Not 
according to these records. 

531 Q Well, those records only date back to March 
1,1809? A That is correct. 

Q Who were the Surveyors before March 1, 1809? A 
I have no record of those. 

,Q Now, the record of squares for square east of 664, 
that is signed by R. King, Surveyor, is it not? A Yes, 
sir. 

Q Under date of August 28,1799? A Yes, sir. 

Q Will you look at this map and tell me what on that 
map indicates to you that this wavy line was laid down 
after the lot lines were plotted out? A By the extension 
of these lines (indicating). They were carried out an in¬ 
definite distance until they were determined where the high 
tide lines of the Eastern Branch was. That is the only ex¬ 
planation I have for it. 

Q Will you look at that map and point to the fact which 
indicates to you which one of those lines was drawn first? 
A No, sir. 

Q You cannot tell by looking at that map which was 
drawn first, can you? A No, sir. 

Q In the record, with relation to Square 664— 

532 A That is not in this book. 

Q Do you have that book now? A No, sir. 

Mr. Partridge: May I see the exhibit for Square 664? 

(The exhibit was handed to counsel.) 

By Mr. Partridge: 

Q Plaintiff’s Exhibit T-10. There is a statement of the 
boundary of the squares as per return dated June 17,1793, 
which purports to be signed by James R. Dermott, is there 
not? A That is right. 




318 


Q And another statement purporting to be signed by 
E. King, Surveyor, is there not? A That is correct. 

Q Will you look at those two signatures and tell me 
what part of those signatures indicates to you that they 
were written by different people, or do they indicate to you 
that they were written by the same person? 

Mr. MacLeod: I object, your Honor. He is now ques¬ 
tioning the witness as a handwriting expert, and he has 
not so qualified him. 

The Court: Sustained. 

Mr. Partridge: If your Honor please, I submit that the 
fact that these two signatures were apparently written by 
the same person is apparent upon an examination 
533 of the instrument. 

Mr. MacLeod: If that is true, your Honor, the 
question is unnecessary. 

Mr. Partridge: If your Honor please, Mr. MacLeod 
has been allowed to examine Mr. Feraald for several hours 
as to what these plats show. 

The Court: You have a right to that contention, but 
this witness is not a handwriting expert. 

By Mr. Partridge: 

Q Mr. Feraald, I will refer you to page 1226 of this 
book which you have designated as the original record of 
squares, and I ask you to look at the handwriting on that 
page and note the fact that there is supposed to be one, 
two, three, four, five, six, seven, eight, nine signatures of 
different people on that particular page. 

Do you notice those signatures? A Yes, sir. 

Q Do they appear to be the handwriting of one person 
or do they appear to be the handwriting of more than one 
person? 

Mr. MacLeod: I object, your Honor, for the same 
reason. 

The Court: Objection sustained. 

Mr. Partridge: I ask that his Honor be allowed to ex¬ 
amine this book of record of squares, which is what this 
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is designated, as the original record of squares, to see 
whether or not these signatures were written by one 

534 person or more than one person. 

(The book was handed to the Court.) 

Mr. Partridge: I ask your Honor if that does not ap¬ 
pear to be the handwriting of one person all the way 
through there. 

Mr. MacLeod: Your Honor, just for the record, I had 
further objected when this was offered, that it is immaterial 
and it does not relate to the land in this suit whatever. It 
is some other square, Square 1024 or some such thing. 

The Witness: Square north of 23. 

Mr. MacLeod: And no showing in any way that it is 
related to any issue in this case. 

Mr. Partridge: The purpose of it, if your Honor please, 
is to rebut the evidence of the witness to the effect that 
this is the original book of squares, and I submit it is 
obvious that this which is supposed to contain a number 
of signatures, was prepared by one person at one time. 

Mr. MacLeod: What was that? 

Mr. Partridge: I say it is obvious that this which is 
supposed to be a part of this original book of squares, is 
really the writing of one person. 

Mr. MacLeod: You mean supposed by you. 

Mr. Partridge: No, the witness has testified that this 
was the original record of squares. 

Mr. MacLeod: But he has not testified that it was sup¬ 
posed to be an original book signed by one person. 

535 Mr. Partridge: I have asked him what the word 
“original” meant when he testified, and he said this 

was prepared originally by the Surveyor at the time the 
surveys were made. 

Mr. MacLeod: How many volumes of that do you have, 
Mr. Femald? 

The Witness: I think there are five originals and five 
copies. 
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Mr. MacLeod: And those are called—what do you call 
those? Original record of squares, isn’t it? 

The Witness: Yes, sir. Record of squares. 

Mr. MacLeod: That is what his testimony was, if your 
Honor please. 

If Mr. Partridge wants to suppose things, let h im state 
that he is supposing it. 

By Mr. Partridge: 

Q In other words, you just call it original record of 
squares, just as a convenient name to give to it? A I did 
not call it that at all. It was called that when I went to the 
office, and it has been called that ever since I have been 
there. 

Q Then you are just testifying as to what it is called 
in the office? A Yes, sir. 

Q And not that it is an original record of squares? 

Didn’t you testify on direct that it was an original 
536 record of squares? A I said it was the original 
subdivision of squares. 

Q That is what you testified on direct, was it not? A 
I did. 

Mr. Partridge: Consequently, I submit that the evidence 
is admissible to rebut that statement. The cross-examina¬ 
tion is proper cross-examination to rebut the statement. 

He did not say that it was called the original squares. 
He said it was the original record of squares. 

Mr. MacLeod: If I may, Mr. Partridge, my objection 
was to your stating suppositions; that it was supposed to be 
something. 

Mr. Partridge: That is what he has called it. 

Mr. MacLeod: He did not say it was supposed to be this 
or that. He was stating what it was, and what it is called 
in the records. He testified on direct that this is the book 
that is kept under the statute. 

The statute says, “Plats or copies of the division.” 

The Court: Well, you can put a photostatic copy of the 
page in the record for whatever purpose you have. 
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Mr. Partridge: Yes, sir. 

By Mr. Partridge: 

Q Now, have you been through many of the records of 

squares here? A Yes, sir. 

Q And there are many of them in this same cate- 

537 gory, are there not? Many of them similar to this 
page here (indicating) ? 

Mr. MacLeod: I object, your Honor, for the same 
reason. 

The Court: Objection sustained. 

By Mr. Partridge: 

Q Mr. Fernald, you have in your office grade sheets 
which antedate the grade sheets that were introduced in 
evidence here by some fifty years, have you not? A We 
have some grade sheets; yes, sir. 

Q Do you have the Nicholas King grade sheets? A 
Yes, sir. 

Q Do you have that plat with you? A Yes, sir. 

Q Will you produce it, please, sir? A Yes. 

(The witness produced the plat.) 

Q Would you read the identification of that plat and 
date of it? A “Plan of part of the City of Washington, 
bounded by C Street on the north, the Eastern Branch and 
Potomac on the south, East Fifth Street east; the Potomac 
and 4 y 2 Street west, showing the elevation on the surface 
of the ground along the streets included within these limits. 
Laid down by Nicholas King, Surveyor, 1797.” 

Q Now, will you refer to that part of the plat 

538 which is called Square east of 664, and tell me wheth¬ 
er or not the lines which bound the north of Square 

east of 664, and the line which bounds the south of Square 
east of 664, extends beyond the line of the high water mark 
of the Potomac River ? A They do. 

Q Will you also tell me what these dotted lines along 
the lines of the street indicate? A They are the center 
line of those streets, and they are a base line used in de¬ 
termining the height of the elevation of the existing ground 
above the water. 


322 


Q Do they or do they not run along the center line of 
each of the streets shown by the plan in the vicinity of 
Square east of 664? A All except Water Street. 

Q Will you refer to S Street and tell me whether or not 
those dotted lines run past the high water line of the Po¬ 
tomac? A Yes. They extend past the high water line. 

Q Will you refer to South Capitol Street and tell me 
whether or not the dotted lines run past the line that 
bounds the north of Square east of 664? A If it runs 
past the line that bounds—what was your question, again? 

Q Bounds the square east of 664 at the north. A 
539 The dotted line in South Capitol Street? 

Q Yes, sir. A It does not come down to that 

square. 

Q It stops just below the high water line of the Potomac, 
does it not, at South Capitol Street? A Eastern Branch; 
yes, sir. 

Q There is a line marking the eastern boundary of 
South Capitol Street which goes down to the north line of 
S Street, is there not? A Western boundary of South 
Capitol Street. 

Mr. Partridge: Yes. I amend my question, if your 
Honor please. 

The Witness: Yes, sir. 

By Mr. Partridge: 

Q Where does the east line of South Capitol Street 
stop on this map with relation to S Street? A It does 
not reach S Street. The east line does not touch S Street. 

Q It stops about half way up towards T Street from 
S Street, does it not? A Yes. 

Q Now, will you look to the north of this map up near 
Square 802, and do the two north-and-south streets bound¬ 
ing Square 802 extend beyond the high water line of the 
Potomac? 

Mr. MacLeod: Just a moment, Mr. Feraald. 

May I ask the purpose of this question? 

Mr. Partridge: Well, it is to show the intent in 


540 
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cutting this dotted line off at the water line here; that it was 
not a general practice in making the map. 

Mr. MacLeod: That it was not a general practice? 

Mr. Partridge: It was not a general practice in making 
the map. There are other north-and-south streets in which 
the dotted lines extend beyond the high water line. 

Mr. MacLeod: Let me look at the map and we can stip¬ 
ulate to that, I think. 

Mr. Partridge: All right, sir. I don’t want to damage 
this map, however. 

Mr. MacLeod: May I ask if you are offering this evi¬ 
dence to show that the act of the Surveyor in carrying 
these lines out could deprive the Government of title to S 
Street? 

Mr. Partridge: No, sir. 

Mr. MacLeod: Let me ask your purpose again. 

Mr. Partridge: Our purpose in offering this, which is 
a contemporary plat, not a plat prepared some 12 or 15 
years or one hundred years after the event. It is to show 
that the intention of the founding fathers of Washington 
was that South Capitol Street should stop either above or 
at the north line of S Street. 

Mr. MacLeod: I will object to it, your Honor. 
541 There is no authority in the Surveyor to take any 
action that would deprive the Government or any 
right or title to the streets of the City of Washington. 

Mr. Campbell: Tour Honor, this is cross-examination— 

The Court: Well, he may answer the question. 

• • • • 

By Mr. Partridge: 

Q Are there other north-and-south streets than South 
Capitol Street, on this plat, in which the dotted lines and 
the line of the street extends beyond the high water line of 
the Potomac? A Yes. 

Q Now will you go down to Square east of 664 and tell 
me whether or not the dotted lines of the east-and-west 
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Q Do they or do they not run along the center line of 
each of the streets shown by the plan in the vicinity of 
Square east of 664? A All except Water Street. 

Q Will you refer to S Street and tell me whether or not 
those dotted lines run past the high water line of the Po¬ 
tomac? A Yes. They extend past the high water line. 

Q Will you refer to South Capitol Street and tell me 
whether or not the dotted lines run past the line that 
bounds the north of Square cast of 664? A If it runs 
past the line that bounds—what was your question, again? 
Q Bounds the square east of 664 at the north. A 

539 The dotted line in South Capitol Street? 

Q Yes, sir. A It does not come down to that 

square. 

Q It stops just below the high water line of the Potomac, 
does it not, at South Capitol Street? A Eastern Branch; 
yes, sir. 

Q There is a line marking the eastern boundary of 
South Capitol Street which goes down to the north line of 
S Street, is there not? A Western boundary of South 
Capitol Street. 

Mr. Partridge: Yes. I amend my question, if your 
Honor please. 

The Witness: Yes, sir. 

By Mr. Partridge: 

Q Where does the east line of South Capitol Street 
stop on this map with relation to S Street? A It does 
not reach S Street. The east line does not touch S Street. 

Q It stops about half way up towards T Street from 
S Street, does it not? A Yes. 

Q Now, will you look to the north of this map up near 
Square 802, and do the two north-and-south streets bound¬ 
ing Square 802 extend beyond the high water line of the 
Potomac? 

Mr. MacLeod: Just a moment, Mr. Femald. 

540 May I ask the purpose of this question? 

Mr. Partridge: Well, it is to show the intent in 
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cutting this dotted line off at the water line here; that it was 
not a general practice in making the map. 

Mr. MacLeod: That it was not a general practice? 

Mr. Partridge: It was not a general practice in making 
the map. There are other north-and-south streets in which 
the dotted lines extend beyond the high water line. 

Mr. MacLeod: Let me look at the map and we can stip¬ 
ulate to that, I think. 

Mr. Partridge: All right, sir. I don’t want to damage 
this map, however. 

Mr. MacLeod: May I ask if you are offering this evi¬ 
dence to show that the act of the Surveyor in carrying 
these lines out could deprive the Government of title to S 
Street? 

Mr. Partridge: No, sir. 

Mr. MacLeod: Let me ask your purpose again. 

Mr. Partridge: Our purpose in offering this, which is 
a contemporary plat, not a plat prepared some 12 or 15 
years or one hundred years after the event. It is to show 
that the intention of the founding fathers of Washington 
was that South Capitol Street should stop either above or 
at the north line of S Street. 

Mr. MacLeod: I will object to it, your Honor. 
541 There is no authority in the Surveyor to take any 
action that would deprive the Government or any 
right or title to the streets of the City of Washington. 

Mr. Campbell: Your Honor, this is cross-examination— 

The Court: Well, he may answer the question. 

• • • • 

By Mr. Partridge: 

Q Are there other north-and-south streets than South 
Capitol Street, on this plat, in which the dotted lines and 
the line of the street extends beyond the high water line of 
the Potomac? A Yes. 

Q Now will you go down to Square east of 664 and tell 
me whether or not the dotted lines of the east-and-west 
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streets, S and T Streets, extend beyond the high water line 
of the Potomac? A Yes. 

Q Do the street lines of S and T Streets extend beyond 
the high water line of the Potomac? A Yes, sir. 

Q Is there any line of Sonth Capitol Street 
542 shown on that plat which extends down in front of 
Square east of 664? A No, sir. 

Mr. Partridge: That is all I have in relation to this 
plat 

I would like to ask you to get me a photostatic copy of 
that portion of the plat around Square east of 664. Will 
you, please? 

The Witness: Yes. 

• • • • 

546 Mr. Partridge: Mr. Fernald very kindly fur¬ 
nished me with a grade sheet surrounding Square 

east of 664, pursuant to my request on yesterday, and I 
ask that the photostat be substituted for the original and 
be marked Defendant’s exhibit next in number. 

That came from Mr. Fernald. 

Mr. MacLeod: No objection to the substitution, your 
Honor. 

The Court: Very well. 

Mr. Partridge: And he has also furnished a photostat 
of page 1226 of the record of squares, and I ask that that 
be substituted for the original page. 

Mr. MacLeod: No objection to the substitution, your 
Honor. 

The Court: Very well. It may be marked and substi¬ 
tuted. 

(Documents referred to were marked Defendants’ Ex¬ 
hibits 35 and 36, respectively, and received in evidence.) 

• • • • 

547 Q Mr. Fernald, I believe you testified that the 
Dermott sheet No. 9 showed South Capitol Street 

as stopping at the water line. 
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Am I correct about that? A I don’t know. I can look 
and see. 

(The sheet was handed to the witness.) 

Mr. Partridge: I think since we have the original here, 
can he testify from the original rather than the photo¬ 
stat? 

The Court: Yes. 

Mr. Partridge: There are features on the original 
which are not clear on the photostat. 

(The original sheet was produced.) 

Mr. Partridge: For the record, the photostat of that 
is marked Plaintiff’s Exhibit 5. 

The Witness: The line of South Capitol Street does 
not stop at the high tide line. 

548 By Mr. Partridge: 

Q I direct your attention to the fact that on the 
sheet the lines of South Capitol Street north of R are 
shown as unbroken lines, and that there is in the triangle 
from S Street north to Water Street a dotted line instead 
of an unbroken line. 

Do you have any explanation or do you know why a 
dotted line was placed there instead of an unbroken line? 
A Under today’s procedures it would indicate that it was 
proposed to be extended down if and when that land— 
when that area in there became filled land. That is, be¬ 
came land. 

Q Well, part of that dotted line extends landward north 
of the high tide line, does it not? A That is correct. 

Q Would you say that had any significance at all? A 
Not as far as this plat is concerned. I mean, I don’t know 
what the intention was at the time that this plot was pre¬ 
pared, but under the present-day procedure it would be 
to indicate that that line was supposed to be extended on 
down when that became dry ground. 

Q There are no dotted lines riverward to the east of 
Square east of 664 along the line of South Capitol Street, 
are there? A No, sir. 
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Q But insofar as the east^and-west streets are 

549 concerned, S Street and T Street, the boundary 
lines of those streets extend riverward on the high 

tide line, do they not? A That is correct 

Q And when we look to the north of this plat we find 
solid lines of east-and-west streets also extending beyond 
the high tide line and into the river, do we not? A In 
the neighborhood of N Street; yes, sir. 

Q And we find down at the bottom of this plat that 
there are lines of a north-and-south street that extends 
well beyond the high tide line, do they not? A That is 
correct. 

Q And also the east-and-west streets at the bottom of 
the plat have lines, solid lines, extending below the high 
tide line in the river, do we not? A We do. 

Q All the way up along the high tide line to R Street 
we have the east-and-west lines, east-and-west solid lines 
of the streets extending beyond the high tide line into the 
river, do we not? A Yes. 

Q And are there any solid lines of north-and-south 
streets? 

Mr. MacLeod: Do you mean from R Street to the 
point? Do you mean the same area? 

Mr. Partridge: Yes. From R Street south to 

550 Greenleaf Point. That is Greenleaf Point, isn’t it? 

Mr. MacLeod: Buzzards Point, I guess. 

Mr. Partridge: Mr. Reporter, will you read the pend¬ 
ing question, please? 

The Reporter (reading): 

* 1 Question. And are there any solid lines of north-and- 
south streets?” 

By Mr. Partridge: 

Q Between R Street and Greenleaf Point, or Buzzards 
Point? A No, sir. 

Q And are there any dotted lines of north-and-south 
streets beyond the high tide line in that area except the 
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dotted line from the north line of S Street up to Water 
Street out South Capitol Street? A No, sir. 

• • • • 

By Mr. MacLeod: 

Q Mr. Fernald, I will ask yon to look on this sheet 
at Second Street, the north-and-sonth street, and 

551 state whether or not the street lines there extend 
beyond the high water line. A They do. 

Q I will ask yon to take First Street and state whether 
or not the street lines extend beyond First Street—beyond 
the high water line. A They do. 

Mr. Partridge: Would you mind pointing out which 
streets they are? 

Mr. MacLeod: Bight here (indicating). 

The Witness: Second, First, Half, South Capitol, and 
so forth. 

By Mr. MacLeod: 

Q I will ask you whether Half Street, a north-and- 
south street, whether the map shows the lines of that 
street extending beyond the high water line. A No, sir. 

Q Where does the map show Half Street ending? A 
Half Street ends at T Street. 

Q I will ask you whether Half Street runs into a space 
at T Street and then T Street continues as Water Street 
down to Buzzards Point. A It does. 

Q And I will ask you whether the lines of South Capi¬ 
tol Street extend below the high water line by either a 
solid or a dotted line. A They do, by a dotted line. 

552 Mr. MacLeod: On this same line of inquiry, if 
your Honor please, I would like to ask the witness 

to'testify on another plat. 

• • • • 

By Mr, Partridge: 

Q Now, the dotted line of South Capitol Street, ex¬ 
tending south below the high tide line, is the line that 
stops at the north line of S Street, is it not? A Yes, sir. 

* t 
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Mr. Partridge: That is all. 

By Mr. MacLeod: 

Q Mr. Femald, I will call your attention to the Der- 
mott map and I will ask yon whether on this map the lines 
of South Capitol Street extend beyond the high water 
mark. A They do. 

Q And I will ask you to take First Street west and 
state whether or not the lines extend beyond the high 
water mark. A They do. 

Q I will ask you the same question with respect to 
Second Street west. A They do. 

553 Q And Third Street west. A They do. 

Q And I will ask you with respect to Third 
Street east. A Yes, sir. 

Q And Fourth Street east. A They do. 

Q And Fifth Street east. A They do. 

Q And I will ask you with respect to Ninth and Tenth 
and Eleventh and Twelfth Streets east. A They do. 

Q I will call your attention, Mr. Fernald, to Seven¬ 
teenth, Eighteenth, Nineteenth, Twentieth, and Twenty- 
first Streets west, and ask you whether those streets ex¬ 
tend beyond the high water line. A They do. 

Mr. MacLeod: That is all, your Honor. 

By Mr. Partridge: 

Q Mr. Fernald, I believe you testified on direct that on 
the Dermott plat, South Capitol Street terminated at the 
water; is that correct? A Yes, sir. 

• • * • 

554 Mr. MacLeod: In my question in calling the wit¬ 
ness’ attention to the Dermott plan, it is Defend¬ 
ants’ Exhibit No. 15. 

Mr. Partridge: Now, No. 16 is the blown-up section, 
isn’t it? 

Mr. MacLeod: That is right. 

Mr. Partridge: I think that is a constructive sugges¬ 
tion. 
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I ask that my questions about this Dermott plan also 
show that they meant Defendants’ 16. 

Mr. MacLeod: Well, you haven’t asked him any with 
regard to Defendants’ 16, have you? 

The Court: You were using 15, were you not? 

Mr. Partridge: We were using 15— 

The Court: For the questions that you have now asked. 

Mr. Partridge: Yes, sir; we were using 15 before. 
That was sheet No. 9. 

Mr. MacLeod: No, I beg your pardon, sir. This is not 
sheet No. 9. This,is the Dermott plan, or the Dermott 
map, which is T-15, and sheet 9 has another number. 

Mr. Partridge: Well, now, we are starting, any- 
555 way, on Defendants’ 15 and 16, which is the official 
Dermott plan. 

By Mr. Partridge: 

Q Now, I believe you testified on direct that on De¬ 
fendants’ 15 and 16—and Defendants’ 16 is just a blown- 
up section of the same Defendants’ 15—South Capitol 
Street stopped at the water. 

Is that correct? A Yes. 

Q Will you look at South Capitol Street on Defend¬ 
ants’ 16 and tell me whether or not the lines that extend 
below the water indicate the stopping point of the street, 
or is it the water itself that indicates the stopping point 
of the street? A The water itself indicates the stopping 
point of the present street. 

Mr. MacLeod: Your Honor, I don’t exactly understand 
this. 

May I ask Mr. Partridge if he is distinguishing between 
the physical street as shown by the map and the lines of 
the street; is that the distinction that you are making? 

Mr. Partridge: Well, let me ask Mr. Fernald what he 
meant by the street stopping at the water. 

By Mr. Partridge: 

Q Did you mean that the actual street stopped at the 
water, or the street on the Dermott plan stopped there? 
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A The actual street stopped at the water. 

Q Regar din g the street on the Dermott plan, that 

556 stops at the north line of S Street, does it not? 
A That is correct. 

Q And there are no lines of the street shown below 
the south line of S Street, are there? A No, sir. 

Q Will you take an edge and lay it along the eastern 
boundary line of South Capitol Street and tell me whether 
or not that eastern boundary line, if extended, would in¬ 
tersect the east-and-west lines of Square east of 664? A 
They would if those lines were also extended. 

Q Have you got a straight-edge with you? 

Mr. MacLeod: He answered it would. 

Mr. Campbell: Well, let’s see what the ruler shows. 

Mr. Partridge: He said they would if the lines were 
also extended. 

The Witness: If the lines of the Square east of 664 
were extended to the east, the lines of South Capitol Street 
would intersect them. 

By Mr. Partridge: 

Q I am talking about the lines that exist on this Der¬ 
mott map, and I ask you to take a straight-edge along 
the east boundary line of South Capitol Street and see 
whether it would intersect those actual lines on the map 
if it was extended. A It would. 

557 Q And it would intersect both of them, would it 
not? A Yes. 

By Mr. Campbell: 

Q Mr. Fernald, you have testified that the lines of R 
Street, S Street, T Street, U Street, V Street, and W 
Street, First Street, Second Street, and Third Street; you 
have testified that the lines of all those streets extend be¬ 
yond the high water line, have you not? A I have. 

Q Well, in that respect, South Capitol Street is differ¬ 
ent from all of those others, is it not? A That extends 
beyond the high tide line. 

Q I mean, but it stops at S Street, does it not? A 
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That is correct. 

Q And these run out into the water? A That is right. 

• • * • 

By Mr. MacLeod: 

Q Mr. Fernald, I will call your attention to Defend¬ 
ants’ Exhibit No. 15, the Dermott plan, and refer to 

558 Second Street east, Fourth Street east, Fifth Street 
east, Sixth Street east, Twenty-first Street east, 

and ask you if the lines of those streets do not stop at the 
cross street though it is below the high water line. A 
They do. 

Q And isn’t that the same situation you have to a 
certain degree, or to the same degree, with South Capitol 
Street? A It is. 

Mr. MacLeod: No further questions. 

By Mr. Campbell: 

Q Is this the street where you say—are these streets 
the ones you referred to (indicating) ? A * No; these here 
(indicating). 

Q Now, where is there a street? What is the street 
out here (indicating)? A There it is (indicating). 

Q Isn’t that beyond the high water line? A Yes. 

Mr. MacLeod: That is what I asked him. 

By Mr. Campbell: 

Q But where is the street in front of those lots? A 
Right here (indicating). 

Q What is the name of it? 

Mr. MacLeod: Your Honor, may I call your at- 

559 tention that I think there are a number of streets 
on this map that haven’t any names. 

Mr. Partridge: Most of them have none. 

The Witness: Second Street would stop at the north 
line of 0 Street. The others stop at a line of the street 
which is slightly north of the north line of 0 Street. 

By Mr. Campbell:. 

Q But there are no squares out beyond where those 
streets stop, are there? A No, sir. 


332 


By Mr. Partridge: 

Q Now, on the other, the Dermott plan, Square 803 
and 827, and the other two squares to the east of that are 
shown with closed lines, are they not? A They are. 

Q Square east of 664 and the squares from Buzzards 
Point up to R Street have no closing lines to the river- 
ward side of the squares, have they? A No, sir. 

• • * • 


560 Redirect Examination 
By Mr. MacLeod: 

Q Mr. Feraald, Mr. Partridge asked you a number of 
questions about the various signatures on the sheets in the 
record of squares. 

Do you know of your own knowledge as to who made 
those signatures? A No, sir. 

• • * • 

561 Q Will you state whether you have knowledge 
of the methods of reproducing plats and maps in 

your office over a period of years, both prior to your 
employment and at the present time? A You mean the 
basis for it? 

Q No, what is the method used in reproducing or 
copying plats and maps, and so forth? A They are 
copied by hand. Well, originally the plats were drawn 
in the books and signed by the interested parties. 

Q Well, you are speaking now of plats of subdivisions 
throughout what is called the county? A That is right. 

Q I mean all maps and plats generally. A They are 
all copied in the book by hand and the information at 
the bottom is showing what is proposed—the ideas pro¬ 
posed to be conveyed by those plats are typewritten, and 
the Surveyor certifies that they are correct. 

Q And the draftsman when he draws a plat, he either 
writes or prints in whatever signatures are on the instru¬ 
ment that he is copying? A Yes, sir. 
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562 Q Is that a standard practice? A Yes, sir. 

Q Mr. Fernald, with respect to King’s grade sheets, 
Defendants’ Exhibit No. 35, you testified previously that 
these dotted lines running through here were the lines 
showing the center of the street. I will ask you what this 
curve line is that is shown to the north of the dotted line 
through the center of S Street. A It shows the topog¬ 
raphy of ground with respect to a base line. 

Q And that is in color on the original, is it not? A 

Yes, sir. It is painted. 

Q I will ask you what these figures below that center 
line in the middle of S Street, what those figures repre¬ 
sent. A The height of the land above the base line 
which was used in determining the elevation of that prop¬ 
erty. 

Q And this, then, if I understand you correctly, this 
green-shaded line above the center line of all of these 
streets on the map, shows the actual topography at the 
time? A That is correct. 

Q And I will ask you on S Street, I will ask you with 
respect to Square east of 664, whether you can tell from 
that grade sheet and from that topography, what the phys¬ 
ical condition was with respect to the high water line as 
shown on that plat. A The high water line, where 

563 it intersects the north lino of T Street, was 19 feet, 
11.9 inches, above the base line, which base line was 

used as—the mean high tide line was used as the base line 
in determining this elevation. 

Q Do I understand you to mean that the water line 
was that distance, or that the land line, the contour, was? 
A The land was that far above the water. The land was 
19 feet, 11.9 inches above the water. 

Q Am I correct in assuming, then, from your testimony, 
that these sheets show a bank running entirely across 
Square east of 664 and S Street? A That is correct. 

Q I will ask you, Mr. Fernald, if you will state what 
this diagonal line running across the profile of S Street, 
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sloping down towards the river, what that line represents. 
A It is a proposed grade line to which that land was 
to be graded. 

Q And that is the line, is it not, that extends out 
into the river? A That is right. 

Q An extension of that line extends out into the river 
a considerable distance ? A That is right. 

Q About five inches, does it not? A Yes, sir. 

Q And I will ask you with respect to South 

564 Capitol Street, if that is not the same line, the line 
showing the proposed grade of the street, that ex¬ 
tends out into the river. A Yes, sir. 

• • • • 

Mr. Partridge: I don’t want to be technical, if your 
Honor please. I will stipulate that as to the surveyors of 
the city of Washington from L’Enfant right on up, and 
that a man named Nicholas King was a surveyor at the 
time these grade sheets were prepared, and also be- 

565 came a surveyor later. If you have the dates when 
King came in, I will stipulate them in the record. 

Mr. MacLeod: I would rather ask the witness. 

I think we can do just as well by questioning the wit¬ 
ness. 

By Mr. MacLeod: 

Q Mr. Femald, sheets 10 and 13, which were offered 
here as Plaintiff’s Exhibits Nos. T-8 and T-9, and which 
you testified were Bang’s plans, is it considered by you in 
your official position that those were Nicholas Kin g's 
plans? A Yes, sir. 

Mr. Partridge: Excuse me. I ask that the question— 
that the answer be stricken, if your Honor please. 

The Court: On what grounds? 

Mr. Partridge: I started to object when he answered 
the question, so I will have to make it in the form of a 
motion to strike, rather than an objection. 

The Court: Let’s hear the objection. 
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Mr. Partridge: The grounds of the objection are that 
the records of his office, themselves, are the best evidence 
of what they show, and his testimony as to what the rec¬ 
ords show doesn’t give us an opportunity of looking at 
those records, of cross-examining him in regard to those 
records, and consequently it is not proper testimony. 

Mr. MacLeod: Your Honor, the King’s plans, as I re¬ 
call them, have been available to Mr. Partridge for 

566 the last year for examination at any time he wanted. 

As I recall it, they have only the title “King’s 

Plans.” 

Is that correct, Mr. Fernald? 

The Witness: Yes, sir. 

Mr. MacLeod: There were three Kings who acted as 
Surveyors in the laying out of the city of Washington, 
and my purpose now and my question was to ask whether 
in his experience, and in working in the office as an assist¬ 
ant surveyor, whether it was common knowledge in the 
office that those plans were prepared by Nicholas Kin g 
rather than Robert or Robert, Junior, and I am going to 
ask the same question with respect to these gradation 
sheets, to tie them in together. 

The Court: Objection sustained. 

Mr. MacLeod: Your Honor, I may be confused as to 
whether there was evidence received or rejected with re¬ 
spect to this, and therefore my question may be improper. 
By Mr. MacLeod: 

Q Mr. Fernald, directing your attention to Defend¬ 
ants’ Exhibit No. 15, the Dermott map, and particularly 
to that portion which shows Georgia Avenue here, will 
you state whether, in your official position, you know 
whether Georgia Avenue is now cut through? It 
is. 

567 Q And it is graded and open and in use? A 
Yes, sir. 

• • * * 
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570 Recross Examination 
By Mr. Partridge: 

Q Mr. Fernald, you have testified to the method of 
reproducing plats and maps in your office. Now, is there 
any way of telling what is a plat that has been copied 
and what is an original plat? A Yes, sir. 

Q What is the way of telling? A The original plat 
is drawn on a form, and the copied plats are drawn in a 
book. The original plat has the original signatures 

571 on it, and the copied plats have the signatures 
printed in there, or typewritten in. 

Q That is at the present time? A That is correct. 

Q How long has that practice been in existence? A 
Since just about the time that I came into the office. 

Q Thirty years ago? A Yes, sir. 

Q Now, there are many, many plats in the office that 
date all the way back to these plats of Nicholas King that 
we have showed, are there not? A Yes, sir. 

Q Before this practice came in, what was your method 
of telling what was a reproduced plat and what was an 
original plat? A We don’t have to tell, because they 
were all originals drawn in the book and signed in the 
book. There are no copies of them, except the entire 
book, of which we have made copies to save the wear on 
the originals. 

Q In other words, your testimony is that these were 
originals, and it is based upon the fact that you have no 
other papers in the office there in regard to that property; 
is that correct? A No. My testimony is based on the 
fact that all surveys and all resubdivisions are based 

572 on those plats. They are the foundations for all 
subdivisions, resubdivisions, and surveys. 

Q In other words, by “original” then, you mean the 
plats that you gentlemen in the office use as a foundation 
for all your subdivisions? A That is correct. 

Q And you have no way of knowing except by exam- 
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ining the plats themselves and exa m i ni ng the signatures 
to see whether they are the same handwriting, whether or 
not they were signed in the book, have you? A No, sir. 

Q Is this official Dermott plat, Defendants ’ 15 and 16, 
in the Surveyor’s office? A Yes, sir. 

Q The original of that? A Yes, sir. 

Q I don’t mean, now, Dermott sheet No. 9. I mean the 
big Dermott plat which is marked 15 and 16; the second 
one we were testifying to. 

I mean this one (indicating). 

A Yes, sir, we have that plat in the office. 

Q Is it the original of that plat or a copy of it? 
A That I can’t say. Well, this was made from what we 
have in our office. We have one from which this was 
made. 

Mr. Partridge: May I see the certificate on T-15 
573 and T-16, please? 

Mr. MacLeod: May I ask the purpose of this line 
of questioning, your Honor? 

The Court: Yes. What is the purpose of it? 

Mr. Partridge: The purpose of it, if your Honor please, 
is to rebut Mr. McLeod’s contention that the only admis¬ 
sible records in regard to division of squares are in the 
office of the Surveyor of the District of Columbia. 

Mr. MacLeod: That is not my contention, sir. 

Mr. Partridge: Well, I thought that was the conten¬ 
tion that you made in connection with the James Dermott 
plans that antedated these R. King plans of 1799. 

Mr. MacLeod: That is correct, sir, and if you will 
read the transcript you will see that the point of my 
objection was to the so-called division sheets in the original 
record of squares. 

This map, your Honor, I have offered myself from the 
National Archives. 

They also have a copy, and if Mr. Partridge will read 
the bottom of the plat, he will find a lengthy discussion 
and correspondence quoted, telling just how this mwp to 
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be made up in this map, and I think that every Govern¬ 
ment office in the city that has any maps and plats relating 
to Washington has the Dermott or Tin case map. I have 
one in my office which you have used. 

574 Mr. Partridge: Well, X am talking about the 
original of it, and this certificate is to the effect— 

The Court: Well, let’s get back to the question. 

What is the question pending? 

Mr. Partridge: I think it would probably be quicker 
for me to put another question, if your Honor please, if 
that is all right. 

The Court: Yes. 

By Mr. Partridge: 

Q My question is, do you have the original of this 
Defendants’ 15, the Dermott or Tin case map of the city 
of Washington, 1797-8, in your office, in the Surveyor’s 
office? A I don’t recall whether the original is there 
now or not 

Q I draw your attention to Defendants’ 35, and you 
testified in answer to Mr. McLeod’s questions, as I recol¬ 
lect, that this diagonal line appearing north of S Street 
there was the proposed grade line. A That is correct. 

Q That proposed grade line with respect to S Street, 
as I believe you also testified, went 5 inches out into the 
water; is that correct? A That is approximately 5 inches. 

The Court: You mean 5 inches on the map? 

The Witness: Yes, sir. 

575 By Mr. Partridge: 

Q And that went along the line of S Street. In 
other words, it went east out into the water, did it not? 
A That is right. 

Q Now, look on the photostat and tell me where the 
proposed grade line of South Capitol Street stopped. 

Would you rather look at the original for that? A Yes, 
I would. 

(The original map was produced.) 

That, likewise, goes out into the river. 
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Q And where does it stop? A It stops about two- 
thirds of the way south of the center line of S Street. 

Q Does it project beyond the northern boundary line 
of Square east of 664, if that northern boundary line were 
carried out? A What was that? 

Q Does it project beyond the northern boundary line 
of Square east of 664? A No, sir. 

• • * • 

576 By Mr. MacLeod: 

Q Mr. Feraald, you have been testifying from 
the Dermott sheet No. 9 and Dermott map, King’s grade 
sheets, the record of squares, from your office, the blown- 
up Defendants’ Exhibit No. 16, the blown-up portion of 
Dermott, and those plans show lines at different places 
extending beyond the high water line. A They do. 

Q Can you state from your knowledge of those plans 
whether there is any indication of any definite distance 
that those lines extend in any particular place? A No, 
sir. 

Q Are there different distances with respect to Square 
east of 664 on these various plats? A Yes, sir. 

Q Some of the lines, then, extend out beyond South 
Capitol Street on some of the maps, and some of them 
they do not? A That is correct. 

Mr. MacLeod: No further questions, your Honor. 

Mr. Campbell: Some of the later maps, or what do you 
mean? 

Mr. MacLeod: I mentioned the maps, your Honor. 

Tte Court: He enumerated them. 

By Mr. Partridge: 

Q On any of these maps that have been men- 

577 tioned in that testimony, is there any line of South 
Capitol Street shown as between Square east of 664 

and the channel of the Potomac River? A No map here 
shows the channel of the Potomac River that I have testi¬ 
fied from. 
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Q I will amend that question and ask if on any of 
those maps there is any line of South Capitol Street 
shown as extending below the north boundary line of 
Square east of 664. A I don’t recall any. 

• • • • 


578 j Edwin A. Schmitt 

was called as a witness for and on behalf of the 
plaintiff and, having been first duly sworn, was ex amin ed 
and testified as follows: 

Direct Examination 
By Mr. MacLeod: 

Q Will you state your full name and your address, 
please? A Edwin A. Schmitt, S-c-h-m-i-t-t. Care of 
Washington District Office, Corps of Engineers, First and 
Douglas Streets, Northwest. 

Q Where are you employed? A At that office. 

Q And in what capacity? A As head engineer, act¬ 
ing as consultant and adviser to the U. S. District Engi¬ 
neer, and also chief of the water supply division. 

Q How long have you been employed there, Mr. 
Schmitt? A 37 years. 

Q Will you state generally what the nature of your 
duties have been over that period of time, very briefly? 
A They have been quite varied because I started at the 
bottom and landed about at the top, but in that connection 
I have handled fortification work, river and harbor 

579 work, reclamation of Anacostia River flats, a proj¬ 
ect to improve the stream shores from the mouth to 

the District line, I have had military construction work, 
some flood control work— 

Q Are you a graduate engineer? A I graduated from 
George Washington in civil engineering. 

Q Are you a member of any professional societies? 
A A half dozen or more. 
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Q You are generally familiar with the methods and 
procedures and practices of surveying and civil engineer¬ 
ing? A Surveying? Yes, sir; because I have done it. 

Q Are you generally familiar with the land involved 
in this case? A Yes. I know most of the land along 
the entire Anacostia River. 

Q How long have you been familiar with the land in 
this case? A I came to work in the Engineer Office in 
1910 and about 1912 I was connected with work on the 
reclamation of the Anacostia River flats, and I have been 
quite familiar with it ever since. 

Mr. MacLeod: Your Honor, may I ask if you have on 
the bench there a sheet of Square east of 664 from the 
record of squares? 

• , • * • 

580 Q Mr. Schmitt, I will show you Defendants’ Ex¬ 
hibit No. 12 which is the sheet from the record of 

squares showing square east of 664, and I will ask you if 
you are generally familiar with the surveying records of 
the District of Columbia. A Relatively, yes. 

Q You use them in your work, do you not? A Very 
frequently. 

Q I will ask you if you can tell me what, in your opin¬ 
ion, this wavy line running across that square, running 
from S Street to T Street, what that line represents. A 
Undoubtedly a shore line of the present Anacostia River. 

Q When you say the shore line, Mr. Schmitt, will you 
tell us what you mean? A Ordinarily in surveying prac¬ 
tice conducted by the U. S. Coast Survey, in our office 
when we define a shore line, we use a high-water shore 
line, because that is the limit to which navigable waters 
ordinarily extend. They come under the jurisdiction of 
the Corps of Engineers. 

Q Is that a standard practice in the making of 

581 land surveys or plats? A Usually, yes. 

Q The point you are making is that the Coast 
and Geodetic Survey uses the low-water line, is it not? 
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A. At times, but the general practice is the high-water 
shore line. 

Q I will ask you, Mr. Schmitt, if in your opinion the 
fact that these east and west lines of the lots in that square 
extend riverward beyond what you have just said was the 
ordinary high-water line, whether that has any significance. 
A I can only give my opinion. 

Mr. Partridge: I object to that, if your Honor please. 
It seems to me the plats and the records speak for them¬ 
selves. 

The Court: He may answer. 

Mr. MacLeod: Thank you, sir. 

The Witness: I don’t think that the record proves why 
the lines are out there or what they mean. 

In my opinion—because I have had many, many years 
of drafting, not only done it personally but had charge 
of drafting rooms—it would indicate that something was 
unknown. The lines are indefinite. The reasons for them 
going one way or the other is indeterminate. 

By Mr. MacLeod: 

Q Do I understand you, then, that that means that the 
distances from Water Street to that which you have testi¬ 
fied is the water line were indefinite or unknown 
582 at the time the plat was drawn? A It could have 
been that or he didn’t choose to put it on, but I am 
unable to state. 

Q I beg pardon? A It is indefinite. We don’t know 
the reason. We can’t guess. Evidently, since the line was 
plotted there, they had some knowledge of the distance 
from the east side of Water Street to the shore line. Oth¬ 
erwise, it couldn’t have been plotted that way. But the 
reasons for their omission, I am unable to give. 

• • • • 

584 Q Mr. Schmitt, I will call your attention to De¬ 
fendants’ Exhibit No. 15, the Dermott map, and I 
will ask you what in your opinion this wavy line running 
generally in a northerly direction across Square east of 
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664, what in your opinion does that line indicate? A Yon 
mean the land side line, or all of them? 

Q Well, all of them. A The lines outside of the one 
bordering the apparently fast land is merely a 

585 symbol to indicate water, and the line nearest or 
abutting the land would be a high-water shore line, 

under ordinary circumstances. 

Q And I will ask you what in your opinion this map 
discloses with respect to the termination, the southerly 
termination of South Capitol Street. A It is indefinite, 
because part of the east side of the line with a comer of 
the square is out in the water. 

Q Well, is it your opinion that the street ends at the 
water? This is the water line you have testified to, is 
it not (indicating) ? 

Mr. Partridge: I ask, hereafter, please let him testify, 
Mr. MacLeod. I don’t mind that leading question that has 
already been put, and I waive any objection to that, but 
please, I ask in the future that you ask him questions 
that are not leading. 

Mr. MacLeod: I do not think I am alone, if I am guilty 
of that, your Honor. 

Mr. Partridge: I am not criticizing, I am just asking 
you. 

The Court: You may answer, Mr. Schmitt. 

The Witness: Well, whoever prepared this map, and it 
must have been done with some authority, because in our 
office a superior checks what draftsmen do to establish its 
authenticity, but here the draftsman has drawn the east 
side of South Capitol Street into the water and 

586 shown a comer to a border of another street. Evi¬ 
dently in the contemplation of thought that the 

rights of the street extended into the water. 

By Mr. MacLeod: 

Q The rights to the street extended into the water area? 
A Well, I mean, like this street could extend into the 
water. 
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Q I will ask you from that map, what in your opinion 
would he the physical condition of the land with respect 
to the termination of South Capitol Street; taking this 
map, what does that indicate, in your opinion, the physical 
condition of the land was at the time of making this map? 
A The fast land extended to this wavy line you call it, 
which is the high-water shore line. 

Q And not beyond it? A No. 

Q And that was your testimony just previously with 
respect to the land in Square east of 664, was it not? A 
That is correct. There is an apparent doubt as to the 
outer limit of these squares. 

Q Mr. Schmitt, I will call your attention to Defend¬ 
ants’ Exhibit No. 14, which is sheet 9 of the Dermott 
map, and I will ask what in your opinion this wavy 
587 line running across Square east of 664 indicates. A 
That looks like a crack in the map. 

Q Just this wavy line here (indicating). A That is 
a bounding line or the shore line; the separation between 
the fast land and water. 

Q I will ask you what in your opinion the east and 
west lot lines of Square east of 664, they extend past that 
line; what that indicates. A The same answer I gave to 
the previous plat, that it indicates indecision or indefinite¬ 
ness as to the outer limit. 

Q Mr. Schmitt, I will call your attention to Plaintiff’s 
Exhibit No. T-9, which is sheet 13 of King’s plats, and I 
will ask you the same question with respect to the wavy 
line extending across Square east of 664. 

Mr. Partridge: If your Honor please, this, as I re¬ 
member, was admitted over our objection, and conse¬ 
quently we object to any testimony in regard to it on the 
same ground that we objected to the originals. 

The Court: Objection overruled. 

Mr. MacLeod: You may answer, Mr. Schmitt. 

The Witness: That is very clearly a shore line, since 
the shadi n g is put there to represent the water side 
thereof. 
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By Mr. MacLeod: 

Q I will ask you if the north line of Square east of 
664, as shown on this map, extends the same dis- 

588 tance below that high-water line or shore line, as 
you call it, as these other maps which you have just 

looked at; the Dermott map and the record of squares on 
east of 664. A No, they are a slightly shorter distance 
than the others, but do extend beyond the shore line into 
the water. 

Q Mr. Schmitt, I will call your attention to Plaintiff’s 
Exhibit No. T-8, which is sheet 10 of King’s plats, and let 
me ask you first, Mr. Schmitt: Are these King’s plats or 
plans generally recognized and used in your profession 
here in the city? A They constitute the bible for record. 

Q I will ask you what this wavy line extending across 
Square east of 664, what that represents, in your opinion. 
A That is a shore line; high-water shore line. 

Q I will ask you what this map discloses with respect 
to the termination of South Capitol Street. A Physically 
it ends at the water line. By apparent drafting intention, 
it extends out into the water. 

Q To where? A Since the easterly side of South 
Capitol Street is represented just beyond the border line 
of the map as extending in that direction into the water. 

Q How far south of the west line of South Capitol 
Street does it extend on that map? A It extends 

589 the full length of east of 664, according to the drafts¬ 
man’s delineation. 

Q To T Street? A To T Street. 

Mr. Partridge: May I ask a question about that map, 
if you have finished with it, at the present time when it is 
before your Honor for consideration? 

The Court: Yes. 

By Mr. Partridge: 

Q The west line of South Capitol Street stops where, 
Mr. Schmitt? A At the north boundary line of south 
T Street. 
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Q Look at it over here (indicating). A No, I am 
looking at it right here (indicating). You said the west 
line. 

Q Yes, I said the west line. 

Now, where does the east line stop? A The east line 
stops opposite the north boundary of S Street. 

Q Now, Square 666 is blocked off on the east, is it not? 
A 666? 

Mr. MacLeod: Just a minute, Mr. Schmitt. 

What is the purpose of this question, Mr. Partridge? 

Mr. Partridge: Well, my purpose is cross-examination 
on his interpretation of the plat. 

Mr. MacLeod: With respect to Square 666? 

590 Mr. Partridge: Well, I am comparing Square 
666 with Square 664. 

Mr. MacLeod: I submit, your Honor, that that is im¬ 
material. 

The Court: He may answer it. 

The Witness: That shows the entire outline of 666 
lying in the water. 

By Mr. Partridge: 

Q Well, would you say that that line indicated a street 
there? A Evidently, because it is a closed square. 
Something must lie beyond it, or something must be 
planned beyond it in the' river direction. 

Q Now, in regard to 667, that is blocked off also. In 
your opinion, would that indicate that there was a street 
planned along there? A No, I couldn’t say that. All I 
could say is that the plan closed up the area enclosed 
by a block. 

Q Now, over here at the bottom of the plat, Second 
Street is also shown as extending out into the water, is it 
not? A That is right; yes, sir. 

Q And there are squares on either side of Second 
Street out in the water, are there not? A That is cor¬ 
rect. 

591 Q Up here in Square east of 664 the east line 
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of South Capitol Street does not come down in front 
of the square, does it? A It is not so shown. 

Mr. Partridge: That is all. 

By Mr. MacLeod: 

Q Mr. Schmitt, on that sheet you testified as to the 
squares 666 and 667, I believe, having a street line. 

Is there any other line of the street other than the line 
bounding the square on the east? A No. East of it? 

Q That is right; on the east of it, 666 and 667. A No 
only a small dotted line which is customarily used to 
show the low-water shore line. 

Q Would South Capitol Street, if extended, would the 
west line of South Capitol Street, if extended, would that 
be the same as the line bounding square 666 and east of 
667 on the east? A Not by prolongation, but sometimes 
streets have a diversion in direction and you cannot tell. 
I don’t know what the man intended. I wouldn’t know 
what the draftsman intended. 

Q Most of our streets in Washington, though, run 
straight, do they not? A Generally speaking, we 
592 are on the quadrangle system, that is correct, except 
for avenues. 

Q Is it a customary surveying practice to lay out streets 
and squares in the water and below high-water line? A 
No, it is not, except for a wildcat speculator. 

Q It is not customary? A No. 

The Court: We will take a five-minute recess. 

(There was a brief informal recess, at the conclusion of 
which the proceedings were resumed as follows:) 

Mr. Partridge: May I ask Mr. Schmitt one or two other 
questions about this Bang’s plat, your Honor? 

The Court: Yes. 

By Mr. Partridge: 

Q Did you say you had experience as a draftsman? A 
I was a draftsman. 

Q Will you take this ruler and lay it along the line of 
South Capitol Street and see whether or not it coincides 
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exactly with this line in front of Square east of 664? A I 
can’t lay it along the line of South Capitol Street because 
several of the blocks project in and out and they are not 
on a straight line. I couldn’t establish that with certainty. 

Mr. Partridge: That is all I wanted to ask. 

By Mr. MacLeod: 

Q Mr. Schmitt, I will call your attention to Plaintiff’s 
Exhibit No. 3, formerly filed with the memorandum 

593 in opposition to the motion for summary judgment. 

I will ask you to tell me what that is. A It is a 
rather detailed survey on a large scale of an area between 
T and S Streets, roughly, in the Anacostia River. 

Q Is this your signature at the bottom? A Yes, that 
is my signature. That is put on there to authenticate the 
map as an official record of the Engineer Office. 

Q Was this map made under your supervision? A It 
was. 

Q I will ask you to state what this discloses, what this 
map discloses with respect to the high-water shore line in 
1926. A The shore line across east of 664, South Capitol 
Street, and around part of east of 664, is a survey line 
showing breaks in straight lines to delineate the actual 
shore line. 

Mr. Partridge: May I ask, if I recollect, this plat was 
not admitted for the purpose of showing that South Capitol 
Street extends into our square, and consequently I ask that 
Mr. Schmitt’s reference to the shore line as being in front 
of South Capitol Street on that plat be stricken from the 
record. 

The Court. Objection overruled. Motion over- 

594 ruled. 

By Mr. MacLeod: 

• • • • 

Q With respect to the high-water line on the south of 
the land at its intersection with the bulkhead line, 

595 and with respect to the width of the land from the 
south line of S Street south to that point, would you 
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state what this map discloses in relation to the lot lines in 
Square east of 664? 

Mr. Partridge: I object. May my objection run to the 
entire line of questions, so I won’t have to keep interrupt¬ 
ing Mr. MacLeod? 

The Court: Yes. 

Objection overruled. 

The Witness: I have no actual dimension, but the bulk¬ 
head line, the shore line west of the bulkhead line is ap¬ 
proximately east and west and would cover the extent of 
lots 6, 7, and 8, in a north-and-south direction. 

By Mr. MacLeod: 

Q And with respect to the shore line across lots 1, 2, 
and 3, in the square, what is the relation of the shore line 
with respect to the high-water line taken from King’s sur¬ 
vey of 1794 and also shown on the plat? A Roughly coinci¬ 
dent, a variation in modification, but they are roughly in 
agreement. 

Q Mr. Schmitt, this map was made under your super¬ 
vision and direction. May I ask you why these lines of 
South Capitol Street are shown across this line, south of 
S Street? A Yes. They were shown because we went to 
the Surveyor’s office of the District of Columbia to secure 
the basic survey data which was the corners or ref- 
596 erence stones for every one of the squares on the 
map, and when we secured that data, it was indicated 
to us that South Capitol Street would run as far as the 
shore line. So we showed it that way. That is true on all 
the street ends fronting the water on this map. 

Mr. Partridge: I have one further ground for asking 
that that answer be stricken, other than the objection I 
have already made, your Honor, and that is that the data 
from which that was indicated, that that is secondary evi¬ 
dence of the data that Mr. Schmitt refers to, and the best 
evidence of that data is the data itself. 

The Court: Objection overruled. 
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Mr. MacLeod: I am only trying to explain the map of 
record in this case. 

By Mr. MacLeod: 

Q Mr. Schmitt, yon have made a number of maps simi¬ 
lar to this all along the waterfront for use in a series of 
cases which have been brought? A That is correct, a 
number of them. 

Q And this is just one of the number? A Yes. 

Q Mr. Schmitt, how long have you been familiar with 
this property? A Well, I was comparing notes with Mr. 
Martin and he recalls seeing me down there some 

597 time subsequent to 1910. Actually I was first famil¬ 
iar with the area between 1912 and 1914. 

Q And not beyond that? A Not earlier. 

Q Not earlier? A Well, in a most casual way only. 

Q This plat shows at the end of S Street an old D. C. 
wharf. Are you familiar with that? A Rather pointedly. 
That was an area for the disposal of night soil, and every¬ 
body knew it was there when they got anywhere near it. 

Q Do you know generally how long that wharf was used 
by the District Government, of your own knowledge, I am 
speaking now. A I can’t say the termination date, but 
I know it was there somewhere around 1912, and my 
map proves it lasted until whatever the date of the map 
was—1926. Its present status I am not sure of. 

Q Your earliest recollection, Mr. Schmitt, of this area 
in Square east of 664, and involved in this case, how wide 
was this projection along the south line of S Street? A 
I didn’t measure it, but by recollection I say it would have 
been somewhere between 40 and 45 feet. There was a shed 
on the building. 

Q A shed out on this portion of that projection? 

598 A Yes. I am not sure, but I am pretty certain the 
deck of that wharf has been rebuilt since the time 

I first knew it. 

Q Do you know what height it was above the water ? A 
Oh, I would say 6 or 7 feet, maybe. 
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Q Do you recall how much of the rest of this area was 
there in 1910 or M2 or ’14, when you were personally famil¬ 
iar with it, running from the bulkhead line back to the high- 
water shore line of 1794? A Well, from the line that I 
recall that led down, a road or something that led through 
there, it seems to me that it was very much narrower than 
is shown here on this map dated in ’26. 

I would have judged that where the line of S Street is 
located with reference to the wharf, that the width there 
was 70 or 75 feet, because there was an old shed in here and 
there was a burn of about 10 or 12 feet—a piece of level 
land—between the shed and the shore line. 

Q Was it bulkheaded at that time? A No, there was 
only, I would say there was a sort of a timber crib filled 
wharf at this end and my recollection is that this was just 
an earth shore, slope. 

Q Does that show any bulkheading along that— 

Mr. Partridge: Wait a minute. May I ask that the 
record indicate by “this” the area between— 

599 The Witness: Roughly in the line of the south— 
Mr. Partridge: Excuse me. I am sorry to inter¬ 
rupt you. The area between the building marked “Blick 
Brothers’ one-story frame shed, south to the line marked 
high-water shore line, TJ. S. Engineers, October, 1926.” 

The Witness: No. I disagree. I am not talking about 
this line. 

Mr. MacLeod: May I ask the witness another question? 

The Court: Yes. 

By Mr. MacLeod: 

Mr. Schmitt, will you tell me if you can recall, from the 
point of intersection of the shore line in 1926 with this 
bulkhead line as shown, running in a westerly direction, 
was there any bulkheading along the shore line, as you 
recall it, in 1912? A No, there was not. 

Q There was no bulkheading for its entire length. 

Do you knnow what the property was used for in that 
time? A Sometimes it was not used. Other times, mis- 
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cellaneous cargo came in. I don’t recollect identifying them, 
bnt I have seen vessels tied np there. But sometimes for 
periods the wharf was inactive. 

Mr. MacLeod: As I recall, your Honor, I previously 
offered this, subject to authentication by Mr. Schmitt. 

I will now offer it with that authentication. 

600 It is Plaintiff’s Exhibit 3. I think we kept the 
original number, as filed with the memorandum. 

Mr. Partridge: I see Plaintiff’s T-21 on here myself. 

Mr. MacLeod: Then I will offer it as Plaintiff’s Ex¬ 
hibit T-21. 

Mr. Partridge: We have the same objection to the plat 
that we originally had, if your Honor please, and the furth¬ 
er objection we have stated during the examination of Mr. 
Schmitt. 

The Court: Objection overruled. 

It may be received. 

By Mr. MacLeod: 

Q Mr. Schmitt, I will ask you to identify this plat that 
I have just shown you. A This was prepared in our 
office— 

The Court: How is it identified? 

Mr. MacLeod: I am offering it now, your Honor. 

The Court: How has it been marked? 

Mr. MacLeod: It has not been marked, your Honor. 

Miss Clerk, will you please mark this plat which bears 
the legend “Anacostia River, D. C., Capital Materials 
Company, South Capitol Street plant, condition March 8, 
1938,” as Plaintiff’s Exhibit T-28. 

(Document referred to was marked Plaintiff’s Ex¬ 
hibit T-28 for identification.) 

601 By Mr. MacLeod: 

Q Mr. Schmitt^ this also bears your name in the 
lower right-hand corner. A That is correct. 

Q And also bears the signature of Major Luplow of 
the Corps of Engineers. 
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Will you state what this map is? A There were sand 
and gravel material handling operations proceeding in this 
area and one of our inspectors discovered that the fillin g 
operations going on there were quite extensive and had ex¬ 
tended riverward of the bulkhead line. 

Q Is this an actual survey of the area, made on the 
dates shown on the map? 

Mr. Partridge: We have no objection to this plat inso¬ 
far as it shows the physical conditions on the dates stated. 

We do have objection to that portion of the plat which 
shows the lands of South Capitol Street extending below 
the south line of S Street. 

On the same grounds that we have stated for the objec¬ 
tions to the other plats, which show the lines of South 
Capitol Street as extending below the south line of S Street. 

Mr. MacLeod: May I prove it up, your Honor, and then 
offer it, and then the objection can stand at that time? 

Mr. Partridge: It is perfectly all right with me. 

By Mr. MacLeod: 

602 Q Was this plat made under your supervision 
and direction? A Yes, that is correct. 

Q In the regular course of business of your office and 
the Engineer Office? A We are responsible for preserv¬ 
ing the integrity of harbor lines, so if anything goes wrong, 
why, we investigate it 

Q Does it depict the conditions that existed at that time, 
so far as they are shown on the map? A Well, the map 
is made from two sources; one was an actual survey of the 
large filled area made subsequent to 1926, and the sound¬ 
ing, and the rest of it was taken from the map made in 
1926. The other land features— 

Q As to the land features? A And part of the shore 
line. 

Q I will ask you again if it does depict the actual con¬ 
ditions that existed at the date of the plat. A In part, 
yes, and then the central part between T Street and S 
Street, particularly. 
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Mr. MacLeod: I will offer it, your Honor, as Plaintiff’s 
Exhibit No. T-28. 

The Court: Objection overruled. 

It may be received. 

(Plaintiff’s Exhibit T-28 for indentification was 

603 received in evidence.) 

By Mr. MacLeod: 

Q Mr. Schmitt, I will ask you what this plat discloses 
with respect to the high-water line and with relation to the 
high-water line previously on the map from which you have 
just testified, the map of October, 1926. A It shows a 
very considerable extension of fill between S and T Streets 
channelward. 

Q Do you know of your own knowledge or from exam¬ 
ination of that property how that fill was made? A It 
was composed of several things. There was some concrete 
waste from the mixer trucks dumped overboard at times, 
and largely it was wash water from washing sand and 
gravel used as a building material at the time, and I am not 
sure that some of the area here at T Street was not an 
artificial dump over the bank, but I do know that part of 
the area there was resulting from building material waste. 

Q Will you state why this map was made? A The 
map was made because the filling operations by the occu¬ 
pants on shore had extended across the bullhead line, 
which is contrary to the law governing bulkhead lines. 
Since the limit of solid fill can only be brought to the bulk¬ 
head line and not channelward of it, and since this fill 
extended beyond that, the survey was made to determine 
its actual extent so that action could be taken against 

604 the offending parties. 

Q With respect to that, Mr. Schmitt, do you know 
under what authority your office made the investigation 
with respect to this fill ? A The rivers and harbors law of 
1899. 

Q Does that in your regular business in the carrying 
on of your operations under that law, do you restrict— 
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Mr. Partridge: Just a minute. That is turning out to 
be a leading question. 

May I ask that— 

By Mr. MacLeod: 

Q What do you do in carrying out the river and harbor 
act that you just mentioned? A If I am to say the cor¬ 
rection of this illegal filling, we take steps to get the per¬ 
petrator to correct the situation, which happened in this 
case. If not, we would resort to law and the Department 
of Justice would bring a suit for violation of the law. 

Mr. MacLeod: I will ask the Clerk to mark the plat 
bearing the legend “ Anacostia River, D. C., Capital Ma¬ 
terials Company,” Condition, 1944 as Plaintiff’s Exhibit 
T-29. 

(Plat referred to was marked Plaintiff’s Exhibit 
T-29 for identification.) 

By Mr. MacLeod: 

Q Will you state what this map is, Mr. Schmitt? A 
It is what we call a condition map, one that we make 
605 up at intervals of time to keep track of what is going 
on in the river or waterway. 

Q It is the same kind of map as the last one to which 
you were testifying? A Substantially. 

Q Was it made under you supervision and direction? 
A No. About the date of 1944, our military work became so 
heavy that a lot of my duties were delegated to others and 
I served the District Engineer. 

Q So it was made in your office? A It was made in 
our office, without question. 

Q And in the regular course of government business? 
A That is correct. 

Mr. MacLeod: I offer it as Plaintiff’s Exhibt No. T-29. 

Mr. Partridge: We have the same objection to this one 
that we had to T-28, if your Honor please. 

The Court: Objection overruled. It may be received. 

(Plaintiff’s Exhibit T-29 for identification was re¬ 
ceived in evidence.) 
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By Mr. MacLeod: 

Q Mr. Schmitt, will you state the relation of the high- 
water line as shown on this map in relation to the line of 
1926 and the previous line of 1938? A I cannot do that 
from this map because I would have to compare them 

606 by scale in order to do so. 

Q Well, I mean approximately. A It shows 
one thing—that the violator of the river and harbor law 
has removed his deposit extending beyond the bulkhead 
line, but in an area downstream therefrom it looks as if 
more fill has been placed, or more filling has occurred. 

Mr. MacLeod: I will ask the Clerk to mark the plat 
bearing the legend, “Anacostia River, D. C., Capital Ma¬ 
terials Company, South Capitol Street plant, shore line 
comparison,” as Plaintiff’s Exhibit T-30. 

(Document referred to was marked Plaintiff’s Ex¬ 
hibit T-30 for identification.) 

By Mr. MacLeod: 

Q Mr. Schmitt, I will ask you to state whether that 
plat was made in your office. A It was. 

Q And in the regular course of government business? 
A That is correct 

Q And it is certified as being a true copy of the original, 
is it not? A No, sir. 

Mr. MacLeod: Well, the other one is. 

Your Honor, does that bear the certification? 

The Court: Yes. 

(The certified copy was handed to Mr. MacLeod.) 

By Mr. MacLeod: 

607 Q I will ask you if Plaintiff’s Exhibit T-30 is cer¬ 
tified. A Yes, that is. 

Q Will you state what that map is? A Our office has 
been much concerned with the nature and degree of filling 
that was going along the shore of the Anacostia River be¬ 
tween Buzzards Point and S Street, so this map is a com- 
piliation of various surveys made previously to show the 
progressive change in the fill being made in the area. 
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Q Between what dates, Mr. Schmitt? A Well, ac¬ 
cording to the shore lines delineated, they run from 1794 
to September, 1944. 

Mr. MacLeod: If your Honor please, I believe that 
finishes my questions of Mr. Schmitt, but I would like to 
reserve the right to call him back, if I may. 

The Court: Very well. 

You may cross-examine, Mr. Partridge. 

Cross Examination 

By Mr. Partridge: 

Q Mr. Schmitt, when you talk about the illegal filling 
that your office is concerned with, do you mean the filling 
beyond the bulkhead line or up to the bulkhead line? A 
Generally speaking, in this particular case, channelward of 
the bulkhead line, since the bulkhead line is established 
by the United States in lieu of individual permits. 
608 It is to supersede that right. The filling can be car¬ 
ried from the shore out to the bulkhead line without 
a separate permit, but the United States does not under¬ 
take to say whether local circumstances permit such filling 
up. 

Q How many times have you gone on the land there, 
between the first time you went on in 1912 and the present 
time? A I don’t know. Fifty to a hundred times. I 
would say fifty times, maybe. 

Q Is there anything in that square, leaving the maps 
out and just looking at the physical condition of the square 
itself, to indicate that there is any street running through 
the square, any South Capitol Street running through the 
square? A No. I don’t knnow what is there recently, 
within the last year or two, but prior to that I don’t recall 
anything that defines the street very clearly. 

Q You say “very clearly”. Was there anything to de¬ 
fine the street at all there? A I think I have seen a fence 
north of there. North of S Street. 

Q North of S Street? A Yes. 
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Q Anything south of S Street which defined a street 
at all? A No, I can’t recall that. 

609 Q You mean you can’t recall whether or not there 
was, or you— A I can’t recall that there was any¬ 
thing that defined South Capitol Street south of S Street. 

Q Did you all complain of the fact that the fill had ex¬ 
tended beyond the bulkhead line? A We wrote letters to 
the parties. 

The Court: Mr. Schmitt, how is the bulkhead line es¬ 
tablished? 

The Witness: The bulkhead line is established by— 

The Court: What is the purpose of it? 

The Witness: It is to limit the construction so that the 
use and the character of the waterway is preserved. We 
have two lines. The bulkhead line, which is how far the 
solid fill can come out from the shore, and the pierhead 
line, which is the outside limit of any construction between 
the two lines. 

And the construction between the two lines, unless there 
is a special order to the contrary, has to be on what we call 
open pile construction, so that the water can flow under¬ 
neath it and not decrease the cross-section of the channel. 

The Court: How is the bulkhead line placed? 

The Witness: It is originally and tentatively laid out 
by the local Engineer Office, now called Washington Dis¬ 
trict Office, and thereafter we hold public hearings 

610 to find out if there are any objections. We evaluate 
those and then make a recommendation to the Chief 

of Engineers, who in turn recommends it to the Secretary 
of War, and when he signs the map on which these harbor 
lines are laid out, it becomes official and has the authority 
of law. 

The Court: In that way the bulkhead line will vary at 
times? 

The Witness: No, it never varies, unless we modify it. 

The bulkhead line is absolutely fixed. 

The Court: But it can be modified and improved? 
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The Witness: Through proper action; that is correct. 

Mr. MacLeod: Yonr Honor, if I may state, this exhibit, 
Plaintiff’s T-20, is the map establishing the harbor line in 
this area, is it not, Mr. Schmitt! 

The Witness: We established the harbor line, I don’t 
recall the exact date, in the vicinity of 1905. 

Mr. MacLeod: What year! 

The Witness: Somewhere aronnd 1905. 

By Mr. MacLeod: 

Q Well, this is it, isn’t it! A Well, that is 1904, yes. 
That is the original. 

Yes, the Secretary of War signed it July 1,1904. 

I didn’t remember the exact date. 

The Court: And what is the harbor line! 

The Witness: What is the harbor line! It is an 
611 imaginary line which is fixed by certain monuments 
or survey markers, so that when you want to estab¬ 
lish it, and we always do when construction goes on, we 
survey out from these known points and locate a line so 
that whoever is building his wharf or bulkhead will be held 
within the limits that the harbor lines require. 

The Court: Proceed. 

By Mr. Partridge: 

Q Will you look at that letter dated March 19, 1938, 
and its enclosures, and tell me whether or not that was the 
letter that was written— A Well, the letter was evident¬ 
ly-written, and has a signature on it which looks very fam¬ 
iliar to Major Luplow’s signature, with which I was ac¬ 
quainted for several years. 

Has it been read to the Court! 

Mr. Partridge: No, sir; not yet. We are just identify¬ 
ing it. We have not offered it yet. 

The Witness: Yes, I know about that. I guess I in¬ 
stigated it. 

Mr. MacLeod: May I see it, please! 

Mr. Partridge: Yes. 

(The document was handed to Mr. MacLeod.) 
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Mr. Partridge: I offer this letter and its enclosures as 
Defendants’ Exhibits 37, 38, and 39; Exhibit 37 being the 
letter dated March 19, 1938, Exhibit 38 being the 

612 copy of the Rivers and Harbors Act enclosed, and 
Exhibit 39 being the plat enclosed. 

(The documents referred to were thereupon mark¬ 
ed Defendants’ Exhibits 37, 38, and 39, respec¬ 
tively, for identification.) 

Mr. MacLeod: Have you furnished me with a copy of 
that, Mr. Schmitt, do you recall? 

The Witness: I cannot say. I turned that over to Mr. 
Wadsworth, who authenticated the maps. I don’t know. 

Mr. Partridge: The purpose of it is to follow along the 
lines of your question, and is to round out the lines of 
your questioning as to what occurred in regard to that fill 
which went beyond the bulkhead line. 

Mr. MacLeod: Is it offered to show any authority in 
this officer to take any action affecting any right, title or 
interest of the United States below the high-water line? 

Mr. Partridge: Well, I think the effect of the Rivers 
and Harbors Act— 

Mr. MacLeod: I am asking you why you are offering 
this, if you don’t mind my interrupting you, Mr. Part¬ 
ridge. 

Mr. Partridge: Well, I am offering it as one of the 
factors to show that the fill on those lots occurred as a part 
of the riparian rights of the owners. 

Mr. MacLeod: I will object to it, your Honor. In the 
Greathouse case it was expressly held that the action of the 
Chief of Engineers, the superior officer of the Dis- 

613 trict Engineer, could have no effect on the title. 

Mr. Campbell: We are not offering it to affect the 

title. 

Mr. MacLeod: Mr. Partridge just stated why he is 
offering it, and that is why I am objecting. 

Mr. Partridge: I think it does have an effect on the 
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ownership of those lots, the ownership of the fill between 
the fast land and the bulkhead line. 

Mr. MacLeod: I object to it, your Honor. 

Mr. Partridge: I am offering it for all purposes in re¬ 
gard to this case. I am offering it as a continuation of 
your own direct examination. Certainly the fact that you 
examined Mr. Schmitt on direct in regard to these very 
things that are mentioned in this letter, opened the door 
to the letter itself. 

Mr. MacLeod: If limited to my purposes, but if it is 
offered as you say, to affect the rights of the United States 
or any private or any public right, title, or interest, then I 
object to it, because the harbor line— 

Mr. Partridge: Certainly the establishment of the har¬ 
bor line affected the rights of the property owners which 
abut that harbor line. 

Mr. MacLeod: That is not correct. 

Mr. Partridge: It gave them a right to fill to th£ bulk¬ 
head line. 

614 The Court: I will sustain the objection as to that 
purpose. 

Now, what other purpose have you? 

Mr. Partridge: Well, the purpose of the letter is to 
show the Rivers and Harbors Act, and in connection with 
the bulkhead line established to that act, and to show as 
evidence of the right of the owners of the fast land to fill 
to the bulkhead line without obstructing navigation. 

Mr. MacLeod: I object to it, your Honor. The bulkhead 
line does not confer the right to fill. It is merely a permit 
by the Secretary of War fixing a line beyond which the 
Secretary of War will not permit any fill, since it would 
interfere with navigation, and I suggest, your Honor, that 
the witness be questioned as to what the harbor line is, and 
what he does with respect to it, what his office does with re¬ 
spect to it. 

The Court: You may inquire. 

By Mr. MacLeod: 
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Q Mr. Schmitt, in carrying out your official duties, what 
factors do you consider in making these plats, or in con¬ 
sidering any permit for a right to fill out under the Rivers 
and Harbors Act? A Well, when we issue a permit and 
the harbor line is, in effect, the same thing, because— 

The Court: Well, now, restate that. 

615 The Witness: Where harbor lines exist, you do 
not need a permit. Where harbor lines do not exist, 

you have to have a permit, an individual permit. But the 
conditions under which we operate are similar in both cases. 

The heading of our permit says that this permit is issued 
with the approval of the Secretary of War or Chief of En¬ 
gineers, District Engineers, whoever has the delegated 
authority, and confers no proprietary rights of any kind. 
It merely is the assent of the Government insofar as the 
rights of navigation are concerned, to build this particular 
structure whether it is a wharf or a pier or a fill 

And'the same rule was followed in building harbor lines. 

The harbor line says you may come that far. It gives 
no authorization as to ownership to do so. In other words, 
we do not get into the position of selecting the individual 
who may fill out. We distinctly steer away from that, be¬ 
cause we would constantly be in hot water on the basis of 
a legal suit, if we attempted to do so, and that is not our 
function. We merely establish a limit, but in no way confer 
any privilege to the shore owner to do anything about it 
if such a privilege does not inure in him. 

By Mr. MacLeod: 

Q You say that that is not your function. 

What is your function under the Act? A It is 

616 to regulate any structure in navigable water. 

Q Well, now, isn’t it broader than that? It is to 
regulate navigation— 

Mr. Partridge: Just a minute, if your Honor please. I 
submit that Mr. Schmitt is Mr. MacLeod’s witness, and I 
object to his leading questions. 

Mr. MacLeod: I withdraw that, your Honor. 
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By Mr. MacLeod: 

Q Mr. Schmitt, are these rules and regulations that you 
have been mentioning and the functions that are performed, 
are they general throughout the United States! A Oh, 
yes. It is universal. 

Q Are you familiar with the actual carrying out of those 
regulations in other areas other than the District of Colum¬ 
bia? A Well, I personnally know that it happens in the 
New York District, it happens in the Baltimore-Philadel- 
phia District. I am familiair with a dozen districts where 
they all have the same procedure. 

Q That is, in the States ? A We have orders and regu¬ 
lations that are common for the regulation of all activity 
of the Engineer Department. 

Q Do you know of your own knowledge whether or not 
in the States, outside of the District of Columbia, any of 
them that you may know of your own knowledge, whether 
there may be a State bulkhead line as well as the Federal 
bulkhead line? A Yes. In Massachusetts they 
617 have such things. Usually they conform with the 
Federal line but at times they establish their inde¬ 
pendent harbor lines before the Government does so. 

Mr. MacLeod: I will ask the Clerk to mark this docu¬ 
ment which is a form of permit, dated August 20, 1937, and 
issued to the Capital Materials Company— 

The Court: Now, Mr. MacLeod, we are considering the 
admissibility of a letter. 

Mr. MacLeod: I am offering this for this purpose, your 
Honor, to show just what the establishment of a bulkhead 
and harbor line is. 

The Court: In other words, it has relation to this? 

Mr. MacLeod: That is correct, your Honor. 

Mr. Partridge: If your Honor please, this letter of mine 
has not been received in evidence yet. We are still arguing 
the objection to this letter. 

Mr. MacLeod: We are now arguing and questioning the 
witness on the objection to the letter, and whether or not 
it confers rights. 
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Mr. Partridge: Well, you say your letter is admissible 
to show whether or not it confers rights, but mine is not; 
is that correct? 

Mr. MacLeod: His Honor asked the witness, as I recall 
it, what was the line and what was its purpose, and 

618 my impression was that that was to endeavor to de¬ 
termine whether or not the establishment of the line 

or the issuing of a permit conferred any rights, and his 
Honor questioned the witness, and he said, as I recall— 
and if I am wrong, correct me—that it merely fixed a limit 
beyond which there could be no fill. 

Mr. Partridge: He did not say that. 

Mr. MacLeod: Wasn’t that your statement? 

Mr. Partridge: Wait a minute. The record will show 
what Mr. Schmitt’s statement was. It certainly was not 
that. 

The Court: I will let Mr. Schmitt restate it. 

The Witness: At one particular point, your Honor, I 
do think I said that the bulkhead line was the limit to which 
fill could be made out from the shore. That is all it is. 

Mr. Partridge: It takes the place of a permit, does it 
not? 

The Witness: Yes, but it is a fixed line whereas a permit 
may be variable and may be modified according to local 
conditions and under different ways. But with a harbor 
line you have a fixed line. It is just that one position and 
no other. 

Mr. Partridge: In other words, that is a determination 
by the War Department that fill beyond that line will not 
obstruct navigation? 

The Witness: It is not permitted. 

Mr. MacLeod: Fill beyond it will obstruct navi- 

619 gation? 

Mr. Partridge: I am sorry, yes. That is a de¬ 
termination by the War Department that fill up to that line 
will not obstruct navigation? 
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The Witness: Well, and that is related to what we call 
a navigable capacity of a stream. That is why it has to 
have a pierhead line under which the water may freely 
flow. So the bulkhead line is the limiting line for solid fill 
construction. 

Mr. MacLeod: Your Honor, may I offer this and ask 
the witness to tell what it is? 

The Witness: This is a permit to the Capital Materials 
Company to dredge material in front of your property “on 
the Anacostia River at the foot of South Capitol Street.” 

Mr. MacLeod: And is that a standard form of permit? 

The Witness: Absolutely. 

By Mr. MacLeod: 

Q How long has it been in use? A Well, substantially 
the same for many years. I don’t know how long. 

Q It is used throughout the entire United States? A 
Oh, yes. 

Mr. MacLeod: Your Honor, I will offer this as showing 
the effect of the establishment of a harbor line, particularly 
the paragraph at the top, the heading. 

621 Mr. MacLeod: Your Honor, I believe we were 
considering Plaintiff’s Exhibit T-31 which Mr. 
Schmitt has testified was a standard form of permit. 

Mr. Partridge was looking at it, I think, when we 
recessed for lunch. 

If I may, your Honor, with respect to this question of 
the establishment of a bulkhead line and harbor line, and 
on my objection to the letter from Major Luplow that is 
offered by Mr. Partridge— 

Mr. Partridge (interposing): If your Honor please, we 
withdraw that letter marked for identification Defendant’s 
Exhibit 37, and the enclosures, for identification, Defend¬ 
ant’s 38 and 39. 

Mr. MacLeod: May I at this time, your Honor—I in¬ 
tended to offer this in any event, so may I continue and 
offer it now with the witness? 

Mr. Partridge: We don’t see the materiality of that. 
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but we don’t have any objection to its going into evidence 
for what it is worth, if your Honor please. 

The Court: Very well. It may go in evidence. 

It will be weighed. 

622 Mr. MacLeod: As Plaintiff’s Exhibit T-31. 

(The permit referred to was marked Plaintiff’s 

Exhibit T-3l for identification and received in evidence.) 

Mr. MacLeod: May I ask the witness to read the first 
paragraph of the exhibit. 

The Court: Yes. 

The Witness: This is at the heading of the exhibit. It 
is headed “Permit,” and it is the standard form used in 
the War Department the country over. 

“Note.—It is to be understood that this instrument does 
not give any property rights either in real estate or ma¬ 
terial, or any exclusive privileges; and that it does not 
authorize any injury to private property or invasion of 
private rights, or any infringement of Federal, state, or 
local laws or regulations, nor does it obviate the necessity 
of obtaining State assent to the work authorized. It merely 
expresses the assent of the Federal Government so far as 
concerns the public rights of navigation.” 

The Court: It may be received, then. 

Mr. MacLeod: Thank you, sir. 

The Court: Has it been marked? 

Mr. MacLeod: It has been marked T-31, your Honor. 
The Witness: Your Honor, the harbor lines were 

623 considered in the same category as that. They have 
no infringement of private property, or no assent to 

private property. It is merely a limiting line for naviga¬ 
tion. 


Cross Examination 
By Mr. Partridge: 

Q What do you mean by it is no assent to private prop¬ 
erty doing it? A Filling out or building a structure, or 
anything else. Any operation that takes place shoreward 
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of the bulkhead line is not covered by the Federal assent 
with regard to what you can do at harbor lines or under 
permit. 

Q I understood you to testify in your case in chief that 
the establishment of the bulkhead line took away the neces¬ 
sity of obtaining a permit for filling to the bulkhead line 
itself. A That is correct. But my other statement was 
that it gave no authority to violate any other Federal, 
state, or local ordinances or requirements. 

I did not say it in those words, but I meant just that. 

Q Your statement was read from the top of the permit, 
is that right? A That is correct. 

Q Do you want to modify what was read from the top 
of that permit in any way? A That states better 
624 what I had said in other words previously. 

Q In other words, you don’t want to modify what 
was said in the permit? A Not in the least. 

Q I believe you said, Mr. Schmitt, that you had visited 
this property some fifty or more times. A Since about 
1912; correct 

Q Since 1912. What was the purpose of those visits? 
A Sometimes it was just a purpose to get aboard a boat 
and inspect a river at that particular point. I went there a 
half dozen times to see what the gravel operations were 
going on there, because they unloaded sand and gravel 
there. That was one of the uses of the wharf in more 
recent years. I went down there a couple of dozen times, 
I guess, to see just what was going on with regard to 
material being dumped over the shore. 

Q In other words, you were going down there in your 
capacity as an engineer for the War Department? A That 
is correct, and I made innumerable trips up and down the 
river by boat and launch. We have conducted dredging 
operations there, we have laid pipe lines and cables across 
the river, we have built sea walls on the other side, and on 
all those occasions that was the convenient point at .which 
to have access to that area. 
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Q In other words, as engineer for the War De- 

625 partment, you were supervising that area down 
there to see that there was no infringement of the 

Federal statute in regard to the use of water front prop¬ 
erty? A That is correct. Excuse me. You say Federal 
statute. I would say the statutes for the War Department 
is responsible under navigation. 

Q One of these being the bulkhead act? A There are 
many other Federal statutes we have nothing to do with. 

Q But you exercise supervision over this property for 
the purpose of seeing that that statute under which you 
operate is not infringed upon? A I have nothing to do 
with the property. We look at what happens in the water. 

Q You look at what happens on the property insofar as 
it affects the navigability of the river, do you not? A No. 
We worry what goes in the river. 

Q Well, if something on the property affects the navi¬ 
gability of the river, such as piling a large pile of sand 
which might flow off into the river, occurs, why, then you 
take steps to see that it does not block the channel, do you 
not? A Yes, but I don’t have anything to do with what 
is on the property. We just advise the individual that he 
must desist from permitting it to get into the water. 

626 Q Now, when your Department advised the Capi¬ 
tal Materials Company that a part of their fill had 

gone beyond the bulkhead line, what happened? A They 
got busy, hired a dredge and took it out. 

Q And they dredged back to the bulkhead line? A 
That is correct. 

Q You first remember looking at the property in 1912? 
A Approximately. It might have been a year more or 
less. 

Q From 1912 to 1926 when the map that you were tes¬ 
tifying from at one time was compiled, have you any idea 
how many times you visited jthe property there? A No, I 
couldn’t tell vou. 

w 
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Q Did yon take any measurements of the property! 
A None whatsoever. 

Q Was there anything physically on the property to 
show where the south line of S Street was located there! 
A I assumed that some of the buildings were built along 
that line and maps I had seen of the area showed that the 
south line of S Street on the maps I had seen—some of 
these were lining the King plats and others that had been 
brought up to date—that the upstream side of the wharf 
was approximately along the line of S Street. It may have 
been a little higher, or a little lower. From that I was able 
to judge the extent of the property south of S Street. 

627 Q How many other properties— A Can I add 
a little there! 

Q Yes. A And I was also told that the Night Soil 
wharf was at the foot of S Street by the District of Colum¬ 
bia officials, so I had a relative knowledge of where I was. 

Q How many other properties did you visit during the 
time from 1912 to 1926! A Where! 

Q Along the water front there. A I just couldn’t tell 
you. I bought a half million dollars worth of property, and 
I had river and harbor work on the Anacostia River. 

Q To various properties! A It covers about 35 years 
of duty. 

Q You say you took no measurements of the distance 
that that fill was from the south line of S Street down the 
river at the time! A That is correct. 

Q Are you sure that that distance was narrower than 
the distance shown on the 1926 plat there! A Could I do 
what! 

Q Are you sure that that distance was narrower than 
as was shown on the 1926 plat! A Reasonably 

628 sure. I have been a surveyor in my time and I did 
about 5 years’ surveying with the Southern Railway 

on property on other matters, and anybody who has a little 
experience in that matter is able to judge whether some¬ 
thing is 50 feet, 75 or a hundred, and for that reason I said 
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that in the earlier days it was very much narrower, accord¬ 
ing to my recollection, than what it was in 1926. 

Q Well, even though you visited all of these other prop¬ 
erties, and even though you took no measurements, you are 
sure of the fact that it was narrower; do I understand you? 
A I said I was reasonably sure that it was narrower than 
shown on the ’26 map. That is, from the shore line to S 
Street, the south line of S Street. 

Q Could you tell how much narrower? A I think I 
mentioned it, and my recollection was that it was about 70 
or 75 feet wide on the surface. 

Q According to your recollection, where would it be 
about 75 feet wide? A Along in this line here (indicat¬ 
ing). 

Q It is now 98 feet wide, is it? A 98 to 133. That is, 
on each side of South Capitol Street. 

Q Do you recollect; assuming that that was narrower, 
do you have any recollection of how or when or why it was 
made wider? A Gradual dumping along the edge. 
629 I don’t know. I can’t answer that. 

Q Well, the question is, Do you have any recol¬ 
lection, and is your answer no? A Yes, at occasions I 
have seen dumping right in that area, over the bank. But 
when or where or how much, I could not specify. 

• • * • 

Mr. MacLeod: Your Honor, the reporter has informed 
me that Plaintiff’s Exhibit T-30 ws not received in evi¬ 
dence, and I will offer it at this time. 

It is the comparison, so-called comparison map which Mr. 
Schmitt testified about. 

Mr. Partridge: We have the same objection to that as 
we had to the other ones. 

The Court: Overruled. It may be received. 

(Thereupon, Plaintiff’s Exhibit T-30 was received in 
evidence.) 

Mr. MacLeod: Also, if your Honor please, we 


630 
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offered in evidence, and I believe they were received 
in evidence, yesterday, the warrant for resnrvey which was 
then Marked Plaintiff’s T-5 from the Belt record, page 494, 
and also the confirmation patent which was offered during 
the testimony of Mr. MacVeigh, 484 and 487 of the Belt 
record. 

I have had copies of those made and checked, and 1 would 
like to offer those now. 

The Court: Very well. They may be received. 

(The documents referred to were marked Plaintiff’s Ex¬ 
hibits T-4 and T-5, respectively, and received in evidence.) 

j Redirect Examination 
By Mr. MacLeod: 

Q Mr. Schmitt, you testified that you were in charge or 
worked on the reclamation of the Anacostia Flats and was 
there dredging done on the Anacostia River in connection 
with that operation, the filling in of the Anacostia Flats and 
the Bolling Field! A Yes. 

Q Do you know of your own knowledge the extent of 
that dredging, what was done so far as it relates to the 
channel as shown on this plat, Plaintiff’s Exhibit T-20! 
A That was done before—yes, I am familiar with that 
map. 

631 Q Well, are you familiar with the dredging that 
was done! A Yes. 

Q Could you tell us briefly what was done in dredging 
of the river in proximity to this Square east of 664! A 'I 
can only tell you what was done in the original dredging by 
the records in the office and the reports of it, because I was 
not around. That was around 1905. But the project of 
the river required a 200-foot channel or a 400-foot channel, 
24 foot deep, and then it went from that depth and sloped 
up to a shallow depth at the sea wall on the Bolling Field 
side. 

Q How about on the opposite side! A I cannot tell 
you from this map exactly where it is. 
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Q But from your own knowledge. A But it was along 
this frontage. 

Q Within what limits? You say a sea wall on this side, 
but how about— A The normal practice is to say about 
10 to 20 feet channelward of the pier head line. 

Q In that project, then, what was done between these 
harbor lines with respect— A The dredging was be¬ 
tween the pier head lines. 

Q Between the pier head lines? A Yes. 

632 Q What was that dredging? What dredging was 
done in the river in proximity to this? A Wher¬ 
ever the main channel was less than 24 feet deep, we 
dredged, and then we sloped from there up to 6 feet at the 
sea wall on the Bolling Field side. 

Q How about on the Square east of 664 side? A Well, 
when we dredged there, we called that overwidth cutting. 
In order to make the channel come to the limit line, we cut 
over half way and then we would allow the bottom slope to 
fall in. So possibly the effect of the dredging went pretty 
dose to the pier head line. 

Q And what is the depth of the channel that is now 
maintained in that part of the river? A 24 feet. 

Q 24 feet? A That is the approved project. 

Q Would it be possible now in that river by soundings 
or otherwise, other than by reference to maps, to determine 
where the original channel was? A No. 

Q Why not? A I don’t think it would be feasible. 

Q Why not? A Because it has shoaled and been 
redredged several times. 

633 Q In that operation was the artificial channel 
that was dredged, was that in the same location as 

the original channel as shown by the plats? A Parts of it 
were, and others went beyond it, other areas. 

Q Mr. Schmitt, at my request did you have a search 
made of your office and the office of the Chief of Engineers 
to find whether there was any record of any permit having 
been issued for any fill or construction in Square east of 664 
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or in the general location of South Capitol and S Streets? 
A Yes— 

Mr. Partridge: Just a minute. We don’t concede that 
that is material, but we make no objection to it so that your 
Honor may weigh it. 

The Witness: We made a search of the records in our 
office and we requested that a search be made in the office of 
the Chief of Engineers for the same purpose, of ascertain¬ 
ing whether or not any permits had been issued as of what 
date, and the answer in both cases was that there was no 
record of a permit having been issued in this particular 
area as far back as 1890. 

By Mr. MacLeod: 

Q And why didn’t you extend your search prior to that 
date of 1890? A The records were not available in 

634 our office, and on inquiry the Chief of Engineers said 
that they had no permits prior to that date, although 

they had lists of other dates on the Potomac that went 
considerably further back. 

Q That went further back? A Yes, sir. 

• • • • $ 

By Mr. Partridge: 

Q When you say between the pier head lines, you meant 
from the pier head line on the Virginia side to the pier 
head line on the District of Columbia side, did you not? 

• • • • 

A There was no dredging landward of the pier head 
line. 

Q Opposite these lots? A That is right. 

635 Q Insofar as those bulkhead and pier head lines 
are concerned, is there any threatened change of the 

bulkhead or the pier head lines opposite this property? 
A None— 

Mr. MacLeod: I object to that, your Honor. 

Mr. Schmitt, while he makes recommendations, does not 
determine that at all It is determined by the Secretary of 
War. 
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Mr. Partridge: If your Honor please, Mr. Schmitt has 
been asked all kinds of questions. 

The Court: He may answer. 

The Witness: I know of no contemplated changes in 
that area. 

By Mr. Partridge: 

Q Is it customary to make changes in bulkhead lines 
when the bulkhead line runs along the bank? A I don’t 
understand you. 

Q Well, I will rephrase my question. When there is a 
bulkhead line along a river or a stream and there is solid 
ground landward of that bulkhead line, is it customary to 
change the bulkhead line? A I still cannot follow your 
reasoning, but as a rule the changing of harbor lines is 
frowned upon, because it becomes an established practice 
and everyone is cognizant of it and tries to adhere to 
636 it, so that when changes are made it is a rather 
upsetting kind of a condition, so the Department is 
very reluctant to make any changes in harbor lines unless 
very urgent necessity exists. 

Does that answer your question? 

Mr. Partridge: Yes, sir. 

By Mr. MacLeod: 

Q Mr. Schmitt, in line with that, does not the War De¬ 
partment in the harbors where you have harbor lines, main¬ 
tain the depth of the channel? A I didn’t get the first 
part of your question. 

Q Does not the War Department in the harbors where 
you have harbor lines, does not the War Department main¬ 
tain the depth of the channel? A That is generally the 
case. 

Q And a change in the harbor line would affect likewise 
the functions of the War Department in maintaining the 
channel? A It might. 

• • • • 
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638 Charles H. Beall 

was called as a witness for and on behalf of the 
plaintiff, and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. MacLeod: 

Q State your full name and address, please. A Charles 
H. Beall, 4110 Fifth Street, Northwest. 

Q Where are you employed? A At the District Build¬ 
ing, in the Department of Building Inspection. 

Q What is your position there? A Administrative 
Assistant. 

Q And how long have you been employed in that office? 
A Oh, about 22 years. 

Q Mr. Beall, have you, in response to a subpoena, 

639 brought with you all of the permits or all of the 
papers relating to permits or applications for per¬ 
mits in Square east of 664? A Yes, sir. 

Q Will you check those papers and tell me whether you 
find any permits that may have been issued or any appli¬ 
cations made for the construction of a wharf in that 
square? 

Mr. Partridge: If your Honor please, we object to this 
on the grounds that the existence or lack of existence of a 
permit from the District of Columbia is not material inso¬ 
far as the defendants’ title to this land is concerned. 
The evidence has shown that no part of this land is an 
obstruction to navigation, I submit that any permit from 
the bulkhead line has been dredged out, and the contour 
map shows now that there is no projection of the land be¬ 
yond the bulkhead line and there is no projection of the 
wharf beyond the pierhead line. 

Consequently, unless there is some testimony in the rec¬ 
ords that are asked to be produced by Mr. MacLeod, to the 
effect that anything in existence at the present time is an 
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obstruction to navigation, I submit that any permit from 
the District of Columbia or lack of permit from the District 
of Columbia is immaterial to either prove or disprove title 
in the United States. 

And, such a permit or lack of such a permit would 
640 have no more effect than the permit or lack of permit 
to build a building on a piece of ground, would affect 
the title of the United States to that piece of ground. 

In other words, we say that if the United States is at¬ 
tempting to assert their title to a piece of ground upon 
which a building has been built, the fact that the building 
was built without a permit or with a permit would be 
immaterial; that they would have to prove their title to 
the ground and not show any facts in regard to a permit. 

Mr. MacLeod: Your Honor, I submit that it is very 
material in the case. We are not only endeavoring to pre¬ 
serve the title of the United States in this case, but we are 
also endeavoring to limit any claim that may be asserted 
against the United States for any compensation under the 
Act of Congress. 

(There followed arguments of law as to the objection 
(Tr. 640-654).) 

• • • • 

654 The Court: Objection is overruled. 

Do you have in mind the question? 

Mr. MacLeod: I will repeat it, your Honor. 

By Mr. MacLeod: 

Q Mr. Beall, do you have with you the records relating 
to Square east of 664? A Yes, sir. 

Q Do you find among those records any permit for the 
construction of a wharf in that Square? A Why, I have 
various permits here. The oldest that I can find has to do 
with repairing a wharf. 

Q Not to the construction of a new wharf? A It does 
not call for a new wharf, no, sir. 

Q Do you have index cards which show all of the per- 
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mits which yon have in your office? A Yes, sir. I have 
those files with me. 

Q May I see those, please? 

Do you have permit No. 632? A 632? 

Q That is correct, sir. A No, I don’t believe I do 
have that. 

Yes, I do have it. 

655 Q May I see that, please? A In fact, I didn’t 
pay too much attention to that permit. That is why 

I didn’t recall it. 

Q I will ask you to state what that permit authorizes. 
Mr. Partridge: If your Honor please, I submit it should 
be offered in evidence. 

Mr. MacLeod: Well, you may offer it if you want. I am 
asking him to read the portion of the permit— 

Mr. Partridge: If it is not in evidence, I submit he 
cannot read a portion of it, because the paper speaks for 
itself. 

The Court: Sustained. 

Mr. MacLeod: I will ask that this be identified as Plain¬ 
tiff’s Exhibit T-32. 

(The document referred to was marked Plaintiff’s Exhi¬ 
bit T-32 for identification.) 

Mr. MacLeod: That is permit No. 632, dated October 
14,1895. 

By Mr. MacLeod: 

Q Mr. Beall, will you read the portion of that permit 
starting with the words “This is to certify” and ending 
here (indicating). 

Mr. Partridge: I object, if your Honor please. It has 
not been offered in evidence. 

The Court: Sustained. 

Mr. MacLeod: I will offer it, then, your Honor. 

656 Mr. Partridge: May we look at it, please, sir? 
The Court: Yes. 

(The exhibit was handed to Mr. Partridge.) 

Mr. Partridge: If your Honor please, may it be un- 
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derstood that our objection to all of these evidences regard¬ 
ing permits on the ground we stated in our argument is to 
cover each of them so that we won’t have to object to each 
document! 

The Court: Yes, it may be understood. 

Mr. Partridge: That is the only objection we have to 
this document. 

The Court: It may be received. 

(Thereupon, Plaintiff’s Exhibit T-32 for identification 
was received in evidence.) 

Mr. MacLeod: May I ask the witness to read that 
portion? 

The Court: Yes. 

The Witness (reading): 

“This is to certify that Martin Brothers has permission 
to make minor repairs to frame house on Lot 8 Square east 
664, at foot of South Capitol Street, Southeast.” 

The Court: Who was it? 

The Witness (reading): “This is to certify that Martin 
Brothers”— 

The Court: I see. 

Mr. MacLeod: Your Honor, may I ask that that 
657 be withdrawn, if there is no objection, so he may 
keep it in the file? 

The Court: Is there any objection? 

Mr. Partridge: No, sir, except that if we might examine 
that and then include whatever other parts of it we think 
should be included in the record. We could do that after 
the court adjourned today. 

The Court: Didn’t you say you had a photostatic copy 
of it? 

Mr. Partridge: No, sir. I have a photostatic copy of 
one, but not this one. 

The Court: Then, I guess the witness will have to leave 
it here until you make that inspection. 

Mr. Partridge: If I could look at it now I might be 
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able to determine that while Mr. MacLeod is asking other 
questions. 

(The exhibit was handed to Mr. Partridge.) 

Mr. MacLeod: I will ask the clerk to mark eleven 
papers, the first of which is a letter from S. T. Thomas to 
Major John Biddle, Engineer Commissioner, D. C., dated 
September 19, 1902; to mark it for identification as Plain¬ 
tiff's Exhibit T-33. 

(The document referred to, with its attached sheets, was 
marked Plaintiff’s T-33 for identification.) 

Mr. Partridge: If we might add something to the rec¬ 
ord from this permit, why, then I think we can let it go back 
with Mr. Beall. 

658 Do you mind? 

Mr. MacLeod: No, not at all. 

The Court: Read it. 

Mr. Partridge: On the back of the permit it says, “No. 
632, application for permit for repairs, alterations, et cet¬ 
era; owner, Martin Brothers, location Lot 8, Square east of 
664. Permit granted October 14,1895.” 

Mr. MacLeod: Your Honor, these documents are cer¬ 
tified copies of the records of the engineering department 
of the District of Columbia Government, so certified by Mr. 
Lumpkins, the chief clerk of the engineering department, 
and I offer these photostatic copies of correspondence in 
the records of the engineering department, and I am offer¬ 
ing them in evidence in lieu of the originals as official rec¬ 
ords of the District of Columbia Government 

I will now offer Plaintiff’s Exhibit T-33, and I am offer¬ 
ing this, your Honor, and the permit that was issued No¬ 
vember 6,1902, Permit No. 866*4. 

Will you see if you have that with you, Mr. Beall? 

The Witness: Yes, I have. 

By Mr. MacLeod: 

Q And I will ask you whether that is a copy of the 
permit that was issued. A Yes, that is correct. 
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Mr. MacLeod: I offer this in evidence, your 
Honor. 

659 Mr. Partridge: We only have the general objec¬ 
tion to it, if your Honor please. 

The Court: It may be received in evidence. 

(Thereupon, Plaintiff’s Exhibit T-33 for identification 
was received in evidence.) 

By Mr. MacLeod: 

Q Bead the second paragraph of that. A (Beading): 

“No right of occupancy or title to ground is acknowl¬ 
edged hereby, and such permit is accepted with the agree¬ 
ment that neither the District of Columbia or the United 
States is or shall be liable for any expense to such repairs 
or improvements.” 

Mr. Partridge: May I ask that the first sentence be also 
read, your Honor! 

The Court: Yes. 

The Witness (reading): “Permission is hereby given 
to construct a wharf in accordance with plans for same filed 
in office of the inspector of buildings on Lots 6, 7, 8, in 
Square East of 664, not to extend beyond outer line of 
present wharf and not beyond the wharf line heretofore 
approved by Chief Engineer, U. S. A., elevation or surface 
of wharf not to exceed the level or grade of streets contigu¬ 
ous to wharf and not to form any barrier or obstruction in 
line of streets.” 

660 By Mr. MacLeod: 

Q Mr. Bell, do you have there the copy of the 
letter of November 11! 

Excuse me. Do your records show, or do these copies 
that I have given you show who applied for that permit! 
A Yes. 

Q Will you state who did apply for it! A This appli- 
ctaion is signed by Thomas and James Martin. They are 
the applicants. 

Well, that is, the signature of owner is Thomas and 
James Martin. The signature of applicant, by Thomas 
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Martin, “Attorney” signed after that. ; 

• • • 

661 Q Mr. Beall, what finally happened with this 
permit 866*6 as shown by your records? A Well, 

it is pretty hard to say. 

Q Do you have the letter of November 11, 1902, from 
Sidney T. Thomas, Attorney and Counsellor at Law? 
A November 11, 1902? 

Q Yes. Look on the face of the permit at the bottom. 
A You see, I just have that permit form. 

Oh, you mean on the face of the application here? 

Q Yes, on the face of the application, what does it state 
at the bottom? A (Beading): “November 6, 1902, per¬ 
mit mailed to S. T. Thomas, Attorney, from Martin Bro¬ 
thers. November 11, 1902, permit No. 866^6. Betura, by 
S. T. Thomas, Attorney.” 

I cannot make this out here (indicating). 

“Declined to accept same.” 

Then there is an “E.D.” number 39144-3 with 39144-4. 
The Court: We will take a 5-minute recess. 

(There was a brief informal recess, at the conclusion of 
which the proceedings were resumed as follows:) 

662 Mr. MacLeod: I will ask the clerk to mark these 
two papers, with the front sheet being a letter from 

Daniel E. Garges, Secretary, Board of Commissioners, D. 
C., to James Martin, Esquire, dated June 24, 1932, Plain¬ 
tiff’s Exhibit T-34. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit T-34 for identification.) 

Mr. MacLeod: If your Honor please, this is a copy of 
a miscellaneous application filed by James and Lottie May 
Martin, premises Water and T Streets, Southwest, Lot No. 
1, 2, and 3, Square east of 664, and it is an application for 
authority to erect a timber boat landing at the bulkhead line 
at the fill-in grade. And a letter from the Secretary of 
the Commissioners advising Mr. Martin that he was di- 
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rected to inform him that they do not deem it advisable to 
grant the application. 

These are regular records and so certified by the head 
of the Engineering Department. 

The Court: What date! 

Mr. MacLeod: The date of the instrument! 

The Court: The date of the application. 

Mr. MacLeod: The application is dated—it apparently 
bears no date other than a stamped date. It bears a date 
on the file, and it states, “For clerk, date 6-15-32,” and the 
letter from the Secretary of the Commissioners dated June 
24, 1932. 

The Court: The exhibit may be received. 

663 (Thereupon, Plaintiff’s Exhibit T-34 for identifi¬ 
cation was received in evidence.) 

Mr. MacLeod: I will also offer in evidence a plat iden¬ 
tified as a map showing quantities of earth filled in S Street 
and Squares east of 664 and east of east of 664 as outlined 
above, and a plat prepared which states on it, “By William 
J. Latimer, Civil Engineer, Investment Building; survey 
made for James Martin, January and February, 1927.” 

This copy is certified likewise by the Chief Clerk of the 
Engineering Department as one of the regular records of 
that department. 

I ask that it be marked Plaintiff’s Exhibit T-35. 

(The plat referred to was marked Plaintiff’s Exhibit No. 
T-35 for identification.) 

Mr. Partridge: In addition to the general objection to 
this plat— 

May I see the original of that plat for a moment, please! 

(The plat was handed to Mr. Partridge.) 

Mr. Partridge: We have no special objection other 
than the general objection, your Honor. 

The Court: Objection overruled. 

It may be received. 

(Thereupon, Plaintiff’s Exhibit T-35 for identification 
was received in evidence.) 
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Mr. MacLeod: You rHonor, I will also offer 

664 eight sheets fastened together, the front sheet being 
a permit dated October 25, 1932, to the Capital Ma¬ 
terials Company, to fill in up to the bulkhead line, Lots 1, 
2, and 3 in Square east of 664. 

The set of papers consist of the application, correspon¬ 
dence, and a waiver signed by the Capital Materials Com¬ 
pany and by James Martin and Lottie May Martin, of any 
right to claim. 

This is also certified by the Chief Clerk of the Engineer¬ 
ing Department, and is one of the regular records of that 
department of the District of Columbia Government. 

I ask that it be marked Plaintiff’s Exhibit T-36. 

(The document referred to, with its attached sheets, was 
marked Plaintiff’s Exhibit T-36 for identification.) 

Mr. Partridge: We have some special objections to 
this, if your Honor please, I would like to state, but before 
we do that, may I clear up some confusion in regard to 
that? 

The Court: Yes. 

(There was a brief conference amongst counsel.) 

Mr. Partridge: We have a further objection to the 
general objection directed to the offer that is now before 
your Honor, which is T-36, and that is directed to the 
memorandum of October 25, 1932, and is on the ground 
that there is no consideration shown for that memo- 

665 randum because of the fact that as riparian owners 
to this property, these people were entitled as a 

matter of law to a permit to fill to the bulkhead line as long 
as it did not obstruct navigation. 

Mr. Campbell: If your Honor please, I would like to 
have a word to say on that too, if your Honor please. 

The Court: All right. 

Mr. Campbell: It is conceded that these defendants are 
riparian owners and we contend that under the law they 
had the right to fill out to the bulkhead line, and that the 
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Commissioners of the District had no right to arbitrarily 
or capriciously refuse to grant the permission if asked. 

There is nothing in the law that gives the Commissioners 
of the District of Columbia power to exact a waiver like 
that before they will grant permission for these riparian 
owners to exercise the rights that they have under the law. 

• • • • 

666 Mr. Partridge: May I say one more thing? 

667 The Court: Yes. 

Mr. Partridge: And that is that the Code pro¬ 
vides for the method of an owner of ground of conveying 
away that ground, and that is by a deed under seal for a 
valid consideration and this paper does not fulfill the 
requirements of an instrument transferring title to real 
estate and its appurtenances. 

Mr. MacLeod: It is not offered for that purpose, your 
Honor. 

The Court: Objection overruled. 

It may be received. 

(Thereupon, Plaintiff’s Exhibit T-36 for identification 
was received in evidence.) 

Mr. MacLeod: I will ask the clerk to mark for identifica¬ 
tion, and I will offer it, three, four, five copies of three 
letters and the plats, the first of which is from R. M. 
Brennan, Secretary, Board of Commissioners, D. C., to 
Mr. P. Y. K. Howat, dated March 4, 1936, official records 
of the Engineering Department of the District of Columbia 
and so certified by the Chief Clerk, and I am offering it 
to show the waiver dated March 2, 1936, by the Capital 
Materials Company. 

(The documents referred to were marked Plaintiff’s 
Exhibit T-37 for identification.) 

668 Mr. Partridge: We have the same objections. 
Will your Honor allow our objections to pertain to 

all this line of offers? 

The Court: Yes. 

Plaintiff’s T-37 is received. 
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(Thereupon, Plaintiffs T-37 for identification was re¬ 
ceived in evidence.) 

Mr. MacLeod: I also offer two papers, the first of which 
is a letter from Lottie May Martin, addressed to the Hon¬ 
orable Commissioners, dated December 1, 1939, and the 
second of which is an agreement signed by James Martin, 
3401R Street, dated October 28,1939, a waiver of any claim 
with respect to a permit then granted to erect a temporary 
shed on this property, and ask that it be marked Plaintiffs 
Exhibit T-38. 

(The documents referred to were marked Plaintiff’s Ex¬ 
hibit T-38 for identification.) 

Mr. Campbell: Your Honor, we object to that on the 
same grounds. 

The Court: Yes. 

Mr. Partridge: As I understand, we won’t have to 
repeat that each time something is offered. 

The Court: That is right. It will be understood that 
you have a running objection. 

669 Objection overruled. It may be received. 

(Thereupon, Plaintiff’s Exhibit T-38 for identifi¬ 
cation was received in evidence.) 

Mr. MacLeod: I will also offer a number of papers 
fastened together, records of the Building Inspector’s 
Office with respect to application 866%. I will offer this, 
your Honor, to show that the plat then filed—I will offer 
this as an additional exhibit. It is certified by Robert H. 
Davis, Director of Inspection, as papers on file in the office 
in connection with permit 866%. The application is dated 
November 6,1902. 

I ask that it be marked Plaintiff’s Exhibit T-39. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit T-39 for identification.) 

Mr. MacLeod: I am offering this to show the width of 
the wharf at the time the application was made, and the 
plat filed with the application by the parties. 
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Mr. Partridge: Insofar as the former purpose is con¬ 
cerned, I understand our general objection applies. 

Insofar as the latter purpose is concerned, we say that 
there is nothing on that plat to show—that purpose was to 
show the width of the wharf that existed on there when? 
In 1902? 

Mr. MacLeod: At the time of the application. 

Mr. Partridge: At the time of the application? 

670 Mr. MacLeod: Yes. 

Mr. Partridge: And that was 1802, was it? 

Mr. MacLeod: It is right there (indicating). 

Mr. Partridge: I see. It is 1902. 

It is offered for the purpose of showing the width of 
the wharf at that time. 

We have no objection insofar as that is concerned. 

Mr. MacLeod: I offer it for that purpose; in addition, 
for showing the refusal to accept the permit subject to the 
condition that was imposed. 

Mr. Partridge: Yes. Well, as to that, our general ob¬ 
jection applies. 

Mr. MacLeod: All right. 

The Court: T-39 is received. 

(Thereupon, Plaintiff’s Exhibit T-39 for identification 
was received in evidence.) 

Mr. MacLeod: Your Honor, I will also offer miscella¬ 
neous applications, papers attached together, in connection 
with permit No. 148583. The application bears a stamp on 
it dated October 26, 1931, an application by Lottie May 
Martin, with a waiver that was filed. 

By Mr. MacLeod: 

Q Mr. Beall, do you have that application with you? 
A Yes, sir. 

Q That is permit No. 148583? 

671 Mr. MacLeod: I ask that it be identified as 
Plaintiff’s Exhibit T-40. 
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(The document referred to was marked Plaintiff’s Ex¬ 
hibit T-40 for identification.) 

• * * * 

A On the back of the permit there are some words in 
regard to waiver. 

Q Do you know whether that statement on that sheet 
dated November 23, 1931, was issued attached to that 
permit? A Yes, sir, it was. 

Mr. MacLeod: I will offer that, your Honor. 

The Court: It may be received. 

(Thereupon, Plaintiff’s Exhibit T-40 for identification 
was received in evidence.) 

Mr. MacLeod: I have no further questions of this wit¬ 
ness, your Honor. 

The Court: You may cross-examine. 

Cross-Examination 
By Mr. Partridge: 

Q Mr. Beall, see if you have there a permit which was 
issued in 1906 among your records, will you please, sir? 
A Are you referring to this permit, May 16,1906, a permit 
to repair or reconstruct buildings? 

Q Yes. 

672 Mr. Partridge: I offer this permit and the appli¬ 
cation. 

I offer this permit of May 16,1906, attached to the appli¬ 
cation of April 27,1906, and ask that it be marked Defend¬ 
ants ’ Exhibit 40. 

(The documents referred to were marked Defendants’ 
Exhibit 40 for identification.) 

Mr. MacLeod: May I ask the purpose of offering this, 
your Honor? 

Mr. Partridge: The purpose is to fill in the gap left in 
the permits that have already been offered in evidence so 
the picture may be complete. 

Mr. MacLeod: Are you offering it for the same purpose 
for which I offered mine? 
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Mr. Partridge: I am offering it because of the fact that 
among the permits issued, this was one of the permits. I 
am not waiving—I don’t intend to waive the general objec¬ 
tion that we made, but I submit that if part of them go in, 
the rest of them should also go in. 

Mr. MacLeod: Your Honor, I may state for the record 
now so that there won’t be any misunderstanding: There 
are a number of other permits in the Building Inspector’s 
office and the Engineering Department office, that I have 
not offered. 

Mr. Partridge: Not in connection with this wharf, if 
your Honor please. 

Mr. MacLeod: In connection with this property gene¬ 
rally. 

673 Now I would like to ask directly if this permit is 
offered as any evidence or indication that there is 
any right, title, or interest of the owners in the property, 
or whether it is offered to show that there are any rights 
against the United States or the District of Columbia 
created by the issuance of this permit. 

Mr. Partridge: If your Honor please, it is offered to 
show— 

The Court: Are you offering this subject to your gen¬ 
eral objections, as I understand it? 

Mr. Partridge: Yes, sir. My offering of it is to show 
that the evidence offered by the Government— 

The Court: Are you offering it and objecting to it at 
the same time? 

Mr. Partridge: Yes, sir. In other words, we object to 
the general line. 

The Court: Then I will sustain your objection. 

If you are offering it and objecting at the same time. 

Mr. Partridge: We are objecting to the entire line. I 
understand your Honor has overruled our objection. 

The Court: Yes, I have, but now you are offering this 
one. 
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Mr. Partridge: To show that the evidence offered by 
the Government is incomplete insofar as permits are 
concerned. 

Mr. MacLeod: So far as my purpose, I submit, 

674 your Honor, I feel confident that it is complete. 

Mr. Partridge: If your Honor please, I submit 
that it would be unfair for the Government only to offer 
those parts of the record in regard to permits which it 
conceives are favorable to it. 

The Court: I cannot permit you, however, to offer an 
exhibit and in the same breath say you object to it. 

Mr. Partridge: Well, as I understand it, my objection 
has been overruled. 

The Court: It has as to others. 

Mr. Partridge: Well, what we say is that we don’t 
intend to waive the objection that has been overruled, if 
your Honor please. 

Mr. MacLeod: Your Honor, I would like to have it 
clear that I have not offered any of these instruments as 
showing any transfer or vesting of any right in these 
parties by these documents that I have offered. I am offer¬ 
ing them to show that any fill or wharving that was there 
was made just as stated in paragraph 26 of the agreed 
statement of facts, with knowledge of the claim of the 
United States either without a license or with a license 
that was issued subject to a waiver, and the waivers have 
been offered; not to show any transfer of rights by these. 

Now, my understanding is that Mr. Partridge’s objection 
was—at least one of his objections was—that I was 

675 offering these to show some transfer of rights. He 
stated these were not in accordance with the statute 

for the execution of deeds, and I then stated they were not 
offered for that purpose. 

Mr. Partridge: If your Honor please, I don’t want to 
agree to any paraphrasing of my objection by Mr. MacLeod. 

The Court: I want to understand your position. 
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Mr. Partridge: Our position is that if it be material 
what permits were offered— 

The Court: Do you say that is material ? 

Mr. Partridge: No, sir, we say that it is not material 
what permits were offered. 

The Court: Well, then, I cannot receive it if you offer 
it and at the same time say it is immaterial. 

Mr. Partridge: We have respect for your Honor’s 
ruling, of course, to the effect that it is material what 
permits were offered, in overruling the objection, and con¬ 
sequently we wish to show, we offer it to show that the 
facts presented by the Government are not correct in that 
in 1906 there was an unconditional permit to reconstruct 
a wharf that was already on there that carried no waiver 
along with it. 

Now, if the Government’s contention, the Government’s 
evidence in regard to the permits, is material, why, then 
this permit is also material. 

The Court: Well, perhaps it is, but you don’t 
676 offer it as material. You say that it is not. 

Mr. Partridge: Well, we have respect for your 
Honor’s ruling to the effect that we merely say in our 
opinion it is not, but we refer it to your Honor’s superior 
judgment regarding it. 

The Court: But if you are offering this as evidence, you 
are bound by it because it is your offer. I am not sure that 
you want to do that. 

Mr. Partridge: We are perfectly willing to be bound 
by what the document itself says, if your Honor please, but 
we do not wish to waive our objection to the other docu¬ 
ments that the Government offers. 

The Court: No, we are just talking about this document. 

Mr. MacLeod: Your Honor, I object to this if it is 
offered with any intention to show any right of possession 
in the defendants in this case by reason of the issuance of 
the permit; the same case I have previously called to your 
Honor’s attention, Nash v. Raulet, the Court of Appeals 



391 


speaking of permits for the erection of structures on a 
lot in the city, “are required by building regulations in 
the public interest. Neither they nor a survey made at 
anyone’s request can confer a right of possession or license 
a trespass.” 

Any other purpose for offering it, I have no objection 
to. 

677 Mr. Partridge: As I understand, Mr. MacLeod’s 
position is that these permits that he has offered is 

material to substantiate his claim to title in the United 
States to these lands and premises. 

The Court: He has not said that. 

Mr. MacLeod: I stated expressly that that was not my 
purpose. This is offered, your Honor, to endeavor to 
prove facts in the agreed statement of fact, paragraph 26. 

The Court: Then, you have no other purpose for offer¬ 
ing it than you have already stated? 

Mr. Partridge: No, sir. 

The Court: All right, it may be received. 

(Thereupon, Defendants’ Exhibit No. 40 for identifica¬ 
tion was received in evidence.) 

By Mr. Partridge: 

Q Mr. Beall, what is the condition of your index of 
building permits issued before 1900? A Well, our index 
files go back to about 1877, but it takes in very few permits 
back to that date. A great many old places in Georgetown 
and that section we have some files back that far, but 
generally speaking we don’t have very many permits back 
to that date, that is, 1877. 

Q Have you had occasion to search for permits back of 
1900 at times? A Yes, sir. 

678 Q Do you find that your records in those ancient 
days have been lost and misplaced? A Well, I 

couldn’t say that. I couldn’t say that they have been lost, 
no. 

Q Do you consider that your records are complete back 
to 1877? A Well, generally speaking, our records are 
pretty complete back to that date, yes, sir. 
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Q How about back of 1877? Do you have any records 
that go back of that time? A No, we don’t. That is, I 
haven’t ever been able to find any back of that date. 

Mr. MacLeod: You konw why, don’t you, Mr. Part¬ 
ridge? 

Mr. Partridge: No. 

Mr. MacLeod: When was the present form of govern¬ 
ment set up in the District? 

There was a Governor-Assembly around that time. 

That is a matter of historical fact in the District. 

By Mr. Partridge: 

Q With relation to your records outside of Georgetown, 
do you have difficulty finding records other places back of 
1900? A No, indeed. No, sir. 

Q Then, you consider that your records regarding 
building permits are complete back to 1877? A I 
679 would say that, yes, sir, that they are. 

Q How long have you been there, Mr. Beall? A 
Well, I have been down there about 22 years in that de¬ 
partment. 

Q Have you had occasion to search for ancient building 
permits back there many times? A Well, I have had a 
good many occasions where I searched for old buildings, 
but as I say, the oldest record I ever ran into down there 
was 1877. 

Q Have you ever searched for them without finding 
them? A Well, yes, I have. 

Q How many times have you searched for them without 
finding them, would you say? A Well, it is pretty hard 
to say that. Not too many times, though, I wouldn’t say. 
A dozen times. 

Q How many searches would you say you have made 
altogether for ancient building permits; now, back of 1900, 
we will say? A It is right hard to answer that question, 
to tell you the truth. We get lots of calls for old records 
before 1900. I guess a hundred times or more, I have. 

Q In your index for this property, did you have any 
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record of the building permit for any buildings on the land 
prior to 1896? A Only that one here. I believe 

680 that was 1895. That is an old application. 

Q Now, this permit is to make repairs to a frame 
house on Lot 8, Square east of 664, is it not? A That is 
right. 

Q Did you find the permit for the erection of that 
frame house? A No, sir, I could not. 

Q And did you search the records for it? A Yes, I 
did. I got out everything that I could find in that square. 

Q May I see the indices, please? A These are my 
indexes here. 

Q This index reading, “South Capitol Street between 
S and T Streets, Southeast, Square east of 664”— A You 
see, I got out each one of these permits out of the files 
recorded on those cards. And this is the oldest record we 
have in that square. That is the one going back to 1895. 

Q So this permit for repairs to the frame house made 
in 1895 is the only one that you have that goes back of 
1900? A 1900, that is right. 

Mr. Partridge: That is all. 

Mr. MacLeod: No questions, your Honor. 

The Court: Step down, then, please. 

(The Witness left the stand.) 

681 Mr. MacLeod: Your Honor, if I may, I would like 
to offer one further exhibit from the Engineer’s Of¬ 
fice of the District of Columbia; two sheets and a map. A 
letter dated May 29, 1902, from S. T. Thomas to the In¬ 
spector of Buildings, D. C., and certified to by the Engineer¬ 
ing Department, and which is an application for permission 
to erect a fence on this land, and states, “I will add that 
the public plat of said square in the Surveyor’s Office shows 
said Lot 8 to be bounded on the west by Water Street, north 
by S Street, east by the Eastern Branch, and on the south 
by Lot 7. The deeds of the Messrs. Martin also call for the 
Eastern Branch as the eastern boundary of said lots.” 

I ask it to be marked Plaintiff’s Exhibit T-41. 
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(The document referred to was marked Plain¬ 
tiff’s Exhibit T-41 for identification.) 

Mr. Partridge: That is in regard to the application for 

The Court: It may be received. 

(Thereupon, Plaintiff’s Exhibit T-41 for identifi¬ 
cation was received in evidence.) 

• • • • 

684 Mr. MacLeod: I am offering this. 

The Court: It is Plaintiff’s Exhibit T-41? 

Mr. MacLeod: Yes, T-41. 

Mr. Partridge: Well, we add to our general objection 
on that that a complete picture of the situation in regard 
to the fence should be presented by the plaintiff and that 
an incomplete picture is not proper evidence. 

The Court: Objection is overruled. 

It is received. 

(Thereupon, Plaintiff’s Exhibit T-41 for identi¬ 
fication was received in evidence.) 

Mr. MacLeod: Your Honor, I would like to offer to 
refresh the judicial recollection of the Court a copy from 
the Morris record, page 2164 of the Proclamation of 
George Washington appointing Thomas Johnson, Daniel 
Carroll, and David Stuart as Commissioners for the laying 
out of the Federal city. 

I ask that it be marked Plaintiff’s Exhibit T-42. 

(The document referred to was marked Plaintiff’s 
Exhibit T-42 for identification.) 

• • • • 

686 Mr. Partridge: We have no objection to that at 
all, your Honor. 

The Court: Very well, Plaintiff’s Exhibit T-42 may be 
received. 

(Thereupon, Plaintiff’s Exhibit T-42 for identifi¬ 
cation was received in evidence.) 

• • • • 
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Mr. MacLeod: Your Honor, in paragraph 14 of 

689 the agreed statement of facts, we have agreed that 
the so-called marsh land act of 1699 was passed, and 

I deny the materiality of that act to this case, but subject 
to my objection to the act, and as evidence relating to it 
for the purpose of refreshing the recollection of the Court, 
I would like to call your attention to the acts which have 
been photostated under this heading, under which that act 
was continued in force from each act of the General As¬ 
sembly up until 1707, and on the second page of this sec¬ 
tion, your Honor, if I may call your attention to it, under 
the heading “John Seymore, Esquire, Governor, the act 
passed the 19th of April, 1706, an act declaring an act en¬ 
titled ‘An act ascertaining the bounds of land’ to be in 
force.” 

Underneath the notation “1699, Chapter 48, hereby con¬ 
tinued in force to the end of the next session of the As¬ 
sembly.” 

And the next act shows the following Assembly in 1707, 
convened in April and there is no extension of that act 
beyond the act of 1706, and it is the contention of the 
Government that the act, if material at all, expired in 1707. 

The Court: What would the act do ? 

Mr. MacLeod: The act was an act for determining the 
boundaries of land. 

I have the large portion of the act under section 

690 2. The act was intended to determine the boundaries 
of land from surveys and grants and deeds at that 

time, and the defendants contend that one portion of this 
act provided that if there were marsh land contiguous to 
fast land, lying along a river or body of water, that the 
grant would carry with it that marsh land. 

Now, I assume that they have abandoned that position in 
view of the fact that they have stipulated as to the location 
of the high-water line. 

Mr. Partridge: No, sir, we have not abandoned that con¬ 
tention, if your Honor please. 
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Mr. MacLeod: And the quoted portion of the act is in 
the agreed statement of fact, or the portion on which the 
defendants rely, paragraph 14. 

The act was headed, “An act ascertaining the bounds of 
land.” 

It is the contention of the Government that that is an 
act merely for the interpretation of deeds, grants, or pat¬ 
ents that may have been made. 

I am now offering the subsequent act set forth in the 
photostatic copies, to show that that act was repealed in 
1707. 

• • • • 

691 “At an early period an obscure and unsettled 
notion seemed to have prevailed that the owners of 

the upland had a sort of inchoate or peremptory right to 
the contiguous marshes lying between their upland and 
the shores of the tide, and such marsh was by the land law 
of 1699 declared to belong absolutely to the land to which 
it was adjacent, but that law has long since been repealed.” 

And this opinion was rendered in 1831. 

* • • • 

Mr. Partridge: The portion of the act which we contend 
is material is on page 10 of our agreed statement of fact, 
and is not a contention of the defendants; it is agreed that 
the act did provide this. 

The act, in its preamble, recites the fact that the survey¬ 
ors of the lands along the Potomac were having a terrible 
time with hostile Indians. Every time they would land 
from their boats, they would be attacked by hostile Indians, 
and consequently there were mistakes in surveys, and 
things like that. 

Mr. MacLeod: Are you objecting to my calling the at¬ 
tention of the Court to the repealing acts? 

Mr. Partridge: No, sir. I am just trying to make my 
contention clear. I am not objecting to anything you 

692 say. 
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Mr. MacLeod: I did not intend to argue the act. 
I was merely stating the reason why I was calling your 
Honors attention to it. 

Mr. Partridge: Well, may I call his Honoris attention 
to other portions of the act? 

Mr. MacLeod: Certainly. 

Mr. Partridge: After those recitations, it goes on to 
say: 

“And be it enacted, et cetera, that if any man hold land 
by a river or creek side yet so as there lies marsh betwixt 
the firm land and the river such adjacent marsh shall not 
be taken up or being already taken up by any other shall 
not be held but such adjacent marsh shall be deemed and 
adjudged absolutely to belong to the land to which it is 
adjacent and be bounded by the same courses drawn from 
the firm land into such river or creek as the firm land is 
bounded by, except in Somersett County and upon Delaware 
and the Ocean.” 

Now, it is true that the act was repealed, but the repeal¬ 
ing act saved to the private proprietors any rights which 
had accrued under the act. That saving clause is under 
tab 3 that Mr. MacLeod referred to, section 2, there: 

“Saving all and every person or persons whatsoever, 
was and is his and their rights and benefits, which he or 
they had by the former acts of Assembly, anything 
693 in this present act contained to the contrary not¬ 
withstanding.” 

And then further in connection with that, the declaration 
of rights of Maryland, there declared that the rights of 
private persons in land in Maryland should be preserved 
and the act of cession and all of the acts have carried out 
the idea that the rights of private persons should be pre¬ 
served. 

So we say that the repeal of the act did not take away 
any rights which had accrued under the act at the time, and 
consequently that is an answer to the evidence produced by 
Mr. MacLeod showing that the lots in Carrollsburg were 
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bounded as running up tbe Eastern Branch of the Potomac 
there, because this says when that marsh land is adjacent, 
it is deemed to be bounded by the same courses and dis¬ 
tances. 

Mr. MacLeod: Your Honor, if I may— 

The Court: I think I would prefer to have this question 
argued later. 

Mr. MacLeod: I am not going to argue it, your Honor. 
If I may, I will offer the entire act which is set forth at 
page 588 in the Belt record, starting at page 588 and ex¬ 
tending to page 600, and I will ask leave, your Honor, to 
file a copy of that to be designated Plaintiff’s Exhibit T-43. 

Mr. Partridge: If your Honor please, I submit we have 
agreed on what are the pertinent portions of the act in our 
statement of fact. This is just surplusage on the 
694 record. 

Mr. MacLeod: There are many other portions of 
this act that are useful in interpreting, your Honor, and 
I want to have them all of record. 

Mr. Partridge: If that is the case, I do not have any 
objection, then. 

The Court: And you may supply the copy. 

Mr. MacLeod: Thank you, sir. 

Your Honor, I will offer a copy of a lease between the 
Commissioners of the District of Columbia and the Smoot 
Sand & Gravel Corporation, leasing a portion of S Street 
to the company. This copy is not certified, but Mr. Part¬ 
ridge has agreed that it may be offered without further 
authentication. 

Mr. Handiboe is here, if it necessary to have it authen¬ 
ticated. 

It is dated August 20,1940, and I ask that it be marked 
for identification Plaintiff’s Exhibit T-44. 

(Document referred to was marked Plaintiff’s 

Exhibit T-44 for identification.) 

Mr. MacLeod: This is offered, your Honor, to show the 
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provisions of the lease with respect to the surrender of 
possession. 

The lease may be terminated at any time at the election 
of the District Commissioners and at the termination of 
the lease the property with all improvements thereon 

695 will be surrendered without charge to the District 
Government. 

I offer it now, your Honor. 

Mr. Partridge: If you Honor please, by admission as 
to authenticity, may I ask your Honor to limit that to 
this case only? Mr. MacLeod has correctly stated that I 
waived the necessity of authenticating the lease, but my 
authority for Smoot Sand & Gravel Company does not 
extend beyond this case. So I ask that it be limited to the 
purposes of this case only, as to authenticity. 

Is that satisfactory? 

Mr. MacLeod: That is satisfactory with me, your 
Honor. 

The Court: Very well. 

Mr. Partridge: And I object to the materiality of it, 
your Honor. We are not claiming any property right to 
the land under S Street and this applies only to the land 
under S Street. Consequently, I submit that it is im¬ 
material in this case. 

Mr. MacLeod: Your Honor, I don’t agree that that is 
correct. 

Paragraph 31 of the agreed statement of fact states that 
we agree that “the Smoot Sand and Gravel Company is in 
possession of the portion of the land which is the subject 
matter of this action designated as S Street, South, under 
and by virtue of several leases the last of which was en¬ 
tered into by said company with the Board of Corn- 

696 . missioners of the District of Columbia on August 

20, 1940 which lease is now in full force and effect.” 

And the defendants “concede that the fee simple title 
to S Street, South, is vested in the United States but re¬ 
serve the right to claim just compensation for said street 
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in the event that the issue of just compensation is an issue 
in the case and defendants assert a right to occupy a por¬ 
tion of said street until just compensation be made .’ 7 

This is offered in rebuttal to their contention that they 
have a right to compensation and a right to occupy. 

Mr. Partridge: If your Honor please, our contention 
in that regard is that the issue of just compensation is 
not in issue in this case. 

The complaint does not pray for anything in regard to 
compensation, and the act of Congress under which the 
complaint was drawn does not contemplate, I submit, that 
the issue of valuation be determined in this case. 

The Belt bill of complaint was filed under the identi¬ 
cally same act here, and in the Belt case Justice Laws held 
that inasmuch as the Government had not proven any right, 
title or interest in the land, in the lots in Square 666, that 
the bill should be dismissed with prejudice, and his hold¬ 
ing in that regard was affirmed by the Court of Appeals 
here. 

I say that Justice Laws had good reason for holding that 
the issue of compensation for this land was not an 
697 issue in that case, and by analogy is not in issue 
here. 

Mr. MacLeod: Is this directed to what I offered? 

Mr. Partridge: Yes. As I understand it, you have 
argued it is admissible because of the fact that we say that 
if the issue of compensation is an issue here, we claim 
the right to possession of S Street, and we say that the 
issue of compensation is not in this case, and the argument 
is directed to that. 

Mr. MacLeod: Your Honor, we previously argued that 
point. 

Mr. Partridge: No, sir, we have not argued that point. 
If your Honor please, it was merely an opening state¬ 
ment in regard to it. 

I would like very much an opportunity to argue the point. 

The Court: This prayer seems to be a pretty broad one. 
(Beading:) 
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“That this Honorable Court will proceed to determine 
pursuant to the provisions of the Act of Congress, ap¬ 
proved April 27,1912, all rights drawn in question by this 
bill of complaint, and by the answers of those cited to 
appear herein.” 

That is a pretty broad prayer. 

Mr. Partridge: Yes, but it is limited to the rights 
claimed in the bill of complaint. 

The rights claimed in the bill of complaint are a fee 
simple title to the land. The Government c l a ims 
698 in the bill of complaint that it has a fee simple title 
to all of this land and consequently I say that the 
issue before your Honor is whether or not the Govern¬ 
ment has a fee simple title to this land. Just the same issue 
as was in the Belt case. 

The Court: What land? 

Mr. Partridge: To the land in lots 1 to 8, inclusive, 
Square east of 664. We have admitted that the Govern¬ 
ment has the fee simple title to S Street, we have admitted 
the Government has fee simple title to Water Street, or at 
least we make no claim to the land under Water Street, and 
consequently the only land in issue before your Honor, I 
say, is the land in lots 1 to 8, inclusive, Square east of 664, 
and that is the only land that we are claiming here. 

The Court: You are claiming to the channel of the 
stream. 

Mr. Partridge: Well, as I understand your Honor’s 
ruling, all of the evidence of our title to the channel of 
the stream has been ruled out of the case. 

Mr. MacLeod: Are you abandoning that contention? 

Mr. Partridge: We are not abandoning it, but I don’t 
think it is before the Court at the present time. There is 
no evidence of it. 

The Court: There still is until the Court rules it out 
or you withdraw it, but I think we are getting into fi na l 
argument. 
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699 I think this lease, Plaintiff’s T-44, may be re¬ 
ceived. We will argue the applicability of it a little 

later. 

Mr. Partridge: Yes, sir. 

(Plaintiff’s Exhibit T-44 for identification was received 
in evidence.) 

Mr. MacLeod: Your Honor, I wonld like to offer a 
certified copy of a plat of Carrollsbnrg. 

It is certified to be a map certified by the Archivist of 
the United States, and bears the legend on the map, “Town 
of Carrollsburg, as recorded July 23, 1773,” and bears 
the notation at the lower right-hand corner, “Copied by 
John Stuart, C. E, 1893.” 

I would like to ask that it be marked Plaintiff’s Exhibit 
T-45 for identification. 

(Map referred to was marked Plaintiff’s Exhibit 
T-45 for identification.) 

Mr. MacLeod: With respect to this, your Honor, I 
would like to call your attention to the report of the Com¬ 
missioner of Public Buildings of the year— 

The Court: What have you there? 

Mr. MacLeod: These are House reports, in volumes. 
(Continuing) —the year 1900, in which Colonel Bing¬ 
ham, Corps of Engineers, states: 

“The then records of the office were in charge of a gen¬ 
tleman who is more intimately acquainted with them and 
knows more about them than anyone now living. 

700 The gentleman referred to is Captain John Stewart, 
C. E., a faithful, efficient and valuable employee of 

the United States for over 25 years.” 

I call you attention to that as identifying the John 
Stewart, C. E., who copied this map, your Honor. 

I will offer it in evidence now. 

Mr. Partridge: We object to it, if your Honor please. 
We have a plat of Carrollsburg in evidence there and we 
have no way of knowing whether or not a copy made by 
John Stewart, C. E., is a correct copy of the plat 
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As a matter of fact, it conflicts in some respects with 
the plat of Carrollsburg which has already been offered 
and received in evidence, and also the Surveyor’s records, 
because it does not show the lot lines of Carrollsburg as 
extending beyond the water mark, the high water mark 
of the Potomac, which the map that is in evidence does 
show. 

Mr. MacLeod: Your Honor, it is stipulated in this 
case in the pretrial report, that public records, documents 
on file of public officials, or certified copies thereof, may 
be received in evidence without formal proof, subject to 
objection as to relevancy, or any other objection not going 
to their authenticity. 

I submit that under that stipulation that this map is 
admissible in evidence without challenge as to its authen¬ 
ticity. 

701 Mr. Partridge: Well, that purports on its face 
to be a copy of a plat of Carrollsburg prepared by 
one John Stuart. We admit that that photostat is a true 
copy of the copy prepared by John Stuart We, of course, 
would not go against our stipulation in that regard, but 
we say a copy of the plat of Carrollsburg, prepared by 
John Stuart, is not admissible when it is an original, and 
how can a copy be admissible if the original would not be 
admissible! 

Mr. MacLeod: May I call your attention, your Honor, 
to the fact that the defendants offered a copy of a map of 
Carrollsburg that was received in evidence, copied by some 
official from the records of the Library of Congress. 

I am doing exactly what they did, but using a different 
copy. 

The Court: Objection overruled. It may be received. 

(Plaintiff’s Exhibit T-45 for identification was received 
in evidence.) 

Mr. MacLeod: That is the plaintiff’s case, your Honor. 

• • • • 
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702 Evidence in Rebuttal on Behalf of Defendants 
Thereupon 


James Martin, 

defendant, was recalled as a witness in his own behalf and, 
having been previously duly sworn, was examined 

703 and testified as follows: 

Mr. MacLeod: Your Honor, may I state if Mr. 
Partridge’s purpose now is to endeavor to establish any 
right, title or interest against the United States or the 
District of Columbia by a showing of possession of the 
land, then I object to it on the ground that title by posses¬ 
sion or adverse possession or prescription cannot be estab¬ 
lished against the sovereign. 

The Court: What is your purpose? 

Mr. Partridge: We are not claiming title by adverse 
possession. We are saying that the fact that these parties 
have been in possession for such a long period casts the 
burden of proof upon the Government and also strengthens 
the equities of our case. 

The Court: The objection is sustained. 

Mr. Partridge: May I tender proof that the owners of 
the various lots in question—proof by Mr. James Martin, 
that the owners of the various lots in question have been 
in possession of them from his earliest recollection, which 
dates back to the time that he was seven years old, when 
he testified here on the stand to the physical condition of 
the lots at that time. 

The Court: Yes. 

© • • • 

704 Thereupon 

William N. Handiboe 

was recalled as a witness for and on behalf of the defend¬ 
ants, in rebuttal, and having been previously duly sworn, 
was examined and testified as follows: 
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Direct Examination 
By Mr. Partridge: 

Q Mr. Handiboe, yon have been sworn, and your name 
and address is in the record, is it not! A Yes, sir. 

Q And you have testified before? A Yes, sir. 

Q Do you have in your file, in file No. 235060, the letter 
of August 1, 1932, of J. B. Gordon, Director of Sanitary 
Engineering? A I don’t believe I have that file. 

Mr. MacLeod: What is the date, Mr. Partridge? 

Mr. Partridge: August 1, 1932. 

If your Honor please, Mr. Handiboe does not have the 
papers I refer to, and I ask that he may be allowed to 
return to the office and pick up the balance of the papers 
that he has. 

I can be offering certain acts of the early Legis- 
705 lature of the laws of Maryland in evidence while he 
is doing that. 

I did not actually subpoena the records I refer to now 
and there has been a mix-up. 

I called this morning and left a message at his office 
and asked him to come down and bring all of the material 
papers which he had assembled, but evidently he did not 
get the message. 

Mr. MacLeod: May I ask what the letter was? 

Mr. Partridge: Yes, sir, I would be glad to state. 

The Court: What office are you from, Mr. Handiboe? 

The Witness: District Engineers’, your Honor. 

Mr. Partridge: There was a letter of August 1, 1932, 
“J. B. Gordon, Director of Sanitary Engineering,’’ sug¬ 
gesting that a query in regard to a permit to fill to the 
bulkhead line—I am not sure whether it includes lots 1 to 
5 or if it is only in regard to lots 4 and 5, but it is either 
in regard to lots 4 and 5 or 1, 2, 3, 4, and 5—be referred to 
the local U. S. Engineer Office which controls the Anacostia 
River bulkhead line. 

No, I see that that letter of August 1, 1932, according 
to my notes, is a letter in regard to lots 1, 2, and 3, and 
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according to my notes there is a similar letter of September 
22, 1932, regarding the granting of the permit for lots 4 
and 5. 

Mr. MacLeod: Your Honor, this evidence that 

706 Mr. Partridge is endeavoring to offer at the present 
time is in the same category as the building permit. 

He objected strenuously when I offered records of the 
Engineering Department, and I would like to ask now, are 
you waiving that objection to the documents? 

Mr. Partridge: No, sir, I am not. 

I submit that I can offer rebuttal evidence of Mr. Mac¬ 
Leod’s evidence which has been admitted in evidence by 
your Honor, without waiving my objection. 

As a matter of fact, I looked into it cursorily last night 
and found a number of authorities to the effect that when 
evidence is received in evidence— 

The Court: I think that is true, but if you offer other 
evidence of a similar character now, you vouch for it 

Mr. Partridge: I vouch for the evidence I offer as 
being correct? 

The Court: Yes. 

Mr. Partridge: Yes, sir, and I am perfectly willing to 
vouch to this evidence being correct 

The Court: And you vouch for all proper inferences 
that arise from it. 

Mr. MacLeod: And that it is material, if I may suggest. 

Mr. Partridge: I don’t agree with that I, of course, 
have profound respect for your Honor’s ruling. 

The Court: You vouch for the fact that the ex- 

707 hibits that you are about to offer are material Not 
the evidence offered by Mr. MacLeod, I will agree 

with you on that, but if this is evidence that is similar to 
it, the Court thinks as to all evidence that you introduce, 
you vouch for it, and the Court is entitled to draw any 
conclusions or proper inferences as far as they are related 
to the issues of the case. 
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Mr. Partridge: Well, I of course don’t feel that this 
evidence is material, and I still feel—I don’t want to waive 
my objection to the other evidence, the evidence that has 
been introduced by Mr. MacLeod, but I would like to get 
the complete picture before your Honor so that if your 
Honor acts on that in making your final determination, you 
won’t act on portions of it, but you will act on the complete 
picture. 

The Court: Your objection was that it was immaterial, 
and you now tell the Court that what you are about to offer 
is immaterial. So I would have to exclude it upon your 
own statement 

I am perfectly willing to do this: You may get your 
documents and have them marked for identification, and 
then if you wish to offer them, the Court will pass on them. 

• • • • 

708 Mr. Partridge: If your Honor please, I offer 
the preface to Bacon’s Laws of Maryland of 1765, 
citing the destruction of the early records of Maryland. 

I offer the following portions of the preface: 

“The last edition is that of William Parks, printer to 
the Province in the year 1726; well known among us by 
the name of the Old Body of Laws. 

“From which period, the laws of each session have been 
separately published; but no complete collection of them 
can possibly now be made; most of them being long ago 
out of print, and the few remaining in private hands being 
chiefly tom and defaced, the common fate of stitched 
papers. And hence the difficulties under which many 
gentlemen labored, of knowing what laws were actually in 
force, or what alterations might have been made in such 
as did really exist, by explanatory, supplementary, or 
other subsequent acts.” 

• • • • 
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711 Mr. MacLeod: I will withdraw my objection to 
this paragraph, your Honor. 

Mr. Partridge: The next paragraph states: 

“The superiority of the present edition will best appear 
from a comparison of it with the last mentioned; which, 
though published (as set forth in the title page) by author¬ 
ity, is in fact very imperfect, and replete with errors: 
The printer having used no other copy of the laws, made 
before the year 1719, than that of Bradford’s Edition, 
which was published without any authority; and conse¬ 
quently hath adopted, as may appear in several instances, 
the blunders of that edition: which, together with its own 
mistakes, make up a considerable number.” 

And a paragraph on page 2 of the preface, which begins: 

“In February 1644, a rebellion broke out, at the head 
of which appeared Captain Richard Ingle, who not only 
forced the Hon. Leonard Calvert, Esq., brother to the Lord 
Cecilius, and then his Lieutenant General here, to fly for 
protection and aid into Virginia, but also seized the 
records, together with the Great Seal; nor was the Govern¬ 
ment completely re-established till the latter end of 

712 the year 1646, or beginning of 1647. The Great Seal 
was never found, so that it was necessary to establish 

a new one (the same which is in use at present) which was 
accordingly sent in, under his Lordship’s commission for 
that purpose, dated from Bath the 12th of August, 1648. 
And most of the records were then lost or embezzled, which 
occasions many chasms in the public proceedings of the 
province down to the year 1647, and necessarily involves 
the accounts of those infant years of the Colony in great 
obscurity.” 

Mr. MacLeod: May I ask why this is offered, Mr. 
Partridge? 

Mr. Partridge: To show the destruction of the early 
records of the Colony. 

Mr. MacLeod: Your Honor, I submit that it is incompe¬ 
tent 
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The Court: Why do you want to show that? 

Mr. Partridge: I think, if your Honor please, it 
strengthens the presumptions arising from our possession 
of the land. 

Mr. MacLeod: Are you claiming a presumption of 
grant now? 

* • • • 

713 Mr. Partridge: We are claiming that there was a 
presumption that the land owners who conveyed their 

land under the deed of trust to the Commissioners had the 
same title that they got back from the Commissioners and 
that any failure that shows specifically that their title was in 
accordance with the allotment from the Commissioners is 
attributable to the loss of the land records in the files of 
Maryland. 

Mr. MacLeod: I object to this, your Honor, as not the 
best evidence. 

The Court: Sustained. 

Mr. Partridge: May it be treated as a tender of proof, 
then, if your Honor please? 

The Court: Yes. 

Mr. Partridge: I also tender proof of the fact: 

“In the year 1689, the Government was again taken out 
of the hands of Lord Baltimore by the Convention; and in 
1692 Mr. Copley was appointed Governor under their 
Majesties K. William and Q. Mary; so that a farther loss 
may be supposed to have happened during the trou- 

714 bles here, till their Majesties Government was com¬ 
pletely settled. 

“In the removal of the books and state papers from St. 
Mary’s to Annapolis, some records were greatly damaged; 
and some loss also happened by the fire, which, in the year 
1704, destroyed the State-House wherein they were de¬ 
posited.” 

The Court: That is in the same document? 

Mr. Partridge: Yes, sir. 
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Mr. MacLeod: Same objection, your Honor. 

The Court: Objection sustained. 

Mr. Partridge: I might further state this is for the 
further purpose of refreshing the judicial recollection of 
the Court as to historical events which occurred back in 
those days. 

Before the further portion of that preface, tthe last page 
of the preface, which reads: 

“So that the older copies or transcripts being little 
regarded, as of no farther use, have been neglected or 
suffered to perish or run to decay; till in the year 1716 
(the first year of his Lordship’s being reinstated in the 
Government) effectual care was taken to secure what then 
remained, together with all future records, by an act ap¬ 
pointing certain Commissioners to inspect the condition of 
the public records, and to employ the necessary clerks 
and workmen for transcribing, binding and repairing 
715 the remaining books, and for obliging the several 
officers to keep the same in good order, et cetera, 
which was farther enforced and secured by sundry subse¬ 
quent acts. From which neglects, copies of many old acts 
have been entirely lost, nor should we have the least knowl¬ 
edge of their existence, but from subsequent continuing or 
repealing acts, or the imperfect remains of proceedings 
in Assembly; from which I have collected their titles, and 
reduced them to their proper places; which is the reason 
of so many titles, in those dark periods, standing without 
reference to any record wherein they may be found.” 

That is all I have to offer from Bacon’s Laws. 

Do I understand you to question the fact that this is 
the original publication of Thomas Bacon, in the year 
mentioned? 

Mr. MacLeod: I question that it is an official publica¬ 
tion. 

Mr. Partridge: You admit it is the original publica¬ 
tion? 
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Mr. MacLeod: By this, man, yes, but not an official 
publication. 

The Court: You have offered what you wanted to, 
then? 

Mr. Partridge: Yes, sir. 

Mr. MacLeod: And I object, your Honor. 

The Court: Objection sustained. 

Mr. Partridge: I now offer certain excerpts from 

716 an original of Kilty’s Laws of Maryland, published 
under date of 1799, in two volumes. 

Will you admit that to be authentic; I mean, an official 
publication? Do you, Mr. MacLeod? 

Mr. MacLeod: Yes, sir. 

Mr. Partridge: I offer that part of the introduction, 
which is a copy of the resolution of the General Assembly 
of Maryland, November session, 1798, and I offer these 
parts of that resolution: 

I offer the part directing William Kilty to revise the 
acts of the State and prepare an edition thereof, and here 
I commence reading from the introduction: 

“Compiled in the manner of Bacon’s Edition of the Laws 
of Maryland”— 

Mr. MacLeod: You have no objection to reading the 
full line, do you? 

Mr. Partridge: No. No, if you think that might be 
material, I will read the full line. 

Mr. MacLeod: I don’t think it is material, but we are 
picking out seven or eight words from which might be 
drawn a conclusion that is contrary to what the instru¬ 
ment provides. 

Mr. Partridge: Well, I have no objection to your inter¬ 
polating whatever other parts you want. 

Mr. MacLeod: May I ask the purpose of offering this 
introduction? 

717 Mr. Partridge: I understand that you have ob¬ 
jected to the preface to Bacon’s Laws on the grounds 

it is not an official publication. 
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Mr. MacLeod: I withdrew that objection. 

Mr. Partridge: Did you? 

Mr. MacLeod: I objected on the ground that it is not 
the best evidence for your purpose, and his Honor ruled 
with me. 

Am I correct in that, your Honor? 

The Court: That is correct. 

Mr. MacLeod: And I object to this introduction as 
being entirely unnecessary, if it is to show that the resolu¬ 
tion was passed, because I have admitted it is an official 
publication of the acts of Maryland in the General As¬ 
sembly. 

Mr. Partridge: You mean that Bacon’s Laws is an offi¬ 
cial publication? 

Mr. MacLeod: That this is an official publication, Kilty. 

Mr. Partridge: But I am offering this portion of this 
resolution which I read to show that Bacon’s Laws was a 
recognized publication of the Laws of Maryland by the 
General Assembly of Maryland. 

Now, I understood you objected to Bacon’s Laws. 

Mr. MacLeod: Will you show me where it states that? 

Mr. Partridge: Well, I have read that part that I think 
is pertinent in that regard. 

718 The Court: I think the rule of law is this, that 
if you introduce the document, all parts of it are in 
evidence for the purpose of the Court. 

In argument it would be appropriate to pick out the 
things that you think are important to your case. 

Mr. MacLeod: Your Honor, I will renew my objection 
to this and call your Honor’s attention to the fact that the 
resolution provides that Mr. Kilty shall prepare this com¬ 
pilation: 

“Compiled in the manner”— 

To be accompanied with a full and complete index to the 
whole— 

“Compiled in the manner of Bacon’s Edition of the 
Laws of Maryland, or in that of Pennsylvania or Virginia 
Laws.” 
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Merely a direction to Kilty as to the manner in which he 
is to prepare his compilation and index. 

And certainly Mr. Partridge is not going to contend that 
the laws of Pennsylvania and Virginia are also the laws 
of Maryland, which I understand would be equally sound 
on his argument as to Bacon’s Laws. 

Mr. Partridge: Well, as I understood his Honor’s rul¬ 
ing, it was that it would be proper for me to introduce the 
entire edition and then single out from it those portions 
which I deem material in the argument of the case. 

The Court: I think so. The Court would take 
719 judicial notice, anyhow, if there is anything there 
that is relevant to the issue. 

Mr. Partridge: Well, that is what I will do, then, at 
this time. 

I offer both volumes of Kilty’s Laws of Maryland, and 
I will argue those portions which I think material and we 
can put in the record only the portions that we deem ma¬ 
terial later on. 

Mr. MacLeod: As I understood your Honor, you just 
stated that you would take judicial notice of the acts which 
were material to the issues in the case. 

The Court: That is right. 

Mr. MacLeod: And I submit that the offering of Kilty’s 
Laws in evidence is unnecessary, in view of your Honor’s 
statement 

The Court: It is unnecessary. I don’t think it makes 
any difference whether they are offered and received or 
not. 

So they may be received. 

Mr. Partridge: Very well. This is an original, and I 
don’t think they have been marked. 

Mr. MacLeod: They should be marked. 

The Court: It would seem to the Court that the better 
practice is to regard it as official and of which the Court 
will take judicial notice, and then in your argument point 
out the particular things which you rely on. 
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720 Mr. Partridge: Very well, your Honor. 

The Court: Then if yon want to accomplish that, 
I think yon. should withdraw yonr offer. Otherwise, the 
reporter will have to copy it. 

Mr. Partridge: Yes, sir. Well, I withdraw the offer, 
then, of Kilty’s Laws of Maryland. 

Mr. Handiboe is not back yet, so I think until he comes 
back, I will put Mr. Martin on the stand and ask him some 
questions. 

Mr. Martin, will you resume the stand, please, sir? 

Thereupon 


James Martin , 

a defendant, resumed the witness stand and testified as 
follows: 


Direct Examination 
By Mr. Partridge: 

Q Mr. Martin, what were the events leading up to the 
granting of the 1906 permit to reconstruct your wharf? 
A I made an application to the Building Inspector, Snow¬ 
den Ashford— 

Mr. Partridge: Just a minute. Did you want to make 
an objection, Mr. MacLeod? 

Mr. MacLeod: I was wondering if this were proper 
rebuttal. I didn’t offer the 1906 permit. Mr. Partridge 
did. 

Mr. Partridge: He has offered a lot of other per¬ 
mits. 

721 Mr. MacLeod: But you are asking about the 
1906 permit, which I did not offer. 

The Court: Are you asking about the 1906 permit? 

Mr. Partridge: Yes, your Honor, I am. 

The Court: That is the one you put in? 

Mr. Partridge: Yes, sir. 

The Court: It isn’t rebuttal, then. 
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Mr. Partridge: If your Honor please, I put it in while 
Mr. MacLeod was putting his case on. Now, I say it is 
rebuttal of his evidence of the fact that his evidence, 
which he claims shows that the wharf was erected upon a 
conditional permit. 

The Court: Is your purpose to rebut the evidence that 
you yourself put in? 

Mr. Partridge: No, sir, it is to rebut Mr. MacLeod’s 
evidence to the effect that the only permit for this wharf 
was a conditional permit. 

The Court: That would have to be limited to the evi 
dence that he put in. 

Mr. Partridge: Yes, sir. 

Mr. MacLeod: That permit, your Honor, was offered 
by Mr. Partridge in cross-examination of Mr. Beall. It 
was not offered by me. 

The Court: Yes. 

Mr. Partridge: If your Honor please, he has 
722 offered evidence supporting his contention in the 
finding of fact to the effect that the only permits 
that were granted for putting up this wharf was a condi¬ 
tional permit. 

Now, I submit this evidence as rebuttal to the evidence 
that he introduced to the effect that the only permits 
granted were conditional permits, because here we have 
evidence of an unconditional permit that was granted. 

I would like to refer to the statement of fact in that 
regard, if your Honor please. 

Mr. MacLeod: In what paragraph is there any state¬ 
ment about building permits, in the agreed statement of 
fact? 

Mr. Partridge: Paragraph 26. I offer the statement, 
your Honor, of paragraph 26. 

Mr. Partridge (reading): 

“Plaintiff asserts that the land between the ordinary 
high water mark as located in the year 1794 and the ordi¬ 
nary high water mark at the present time is artificial fill 
made by the defendants herein”— 
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This is from paragraph 26 of the statement of fact, and 
your Honor will remember that those matters which plain¬ 
tiff asserted were matters that were not agreed upon by 
both parties. When the matters were agreed upon, we 
said so. 

—“their tenants, and their predecessors in title, either 
without license, permission or authority or with li- 

723 cense or permission granted only upon condition that 
such licensed or permissive filling should be without 

prejudice to the right, title and interest of the United 
States and the District of Columbia, and upon condition 
that no claim shall be asserted by defendants for com¬ 
pensation for such artificial fill” 

And so on. 

So he has offered his evidence in support of his conten¬ 
tion, as set forth in paragraph 26, and this evidence, I 
submit, shows that there was an unconditional permit 
issued by the District of Columbia to wharf or fill. 

The Court: Well, there must be a record of that 
Mr. Partridge: Yes, sir. The record is the permit 
itself which was issued and has been received in evidence. 
The Court: Which you put in? 

Mr. Partridge: Yes, sir. I put in to rebut his evidence 
that there was no unconditional permit issued. 

After your Honor had ruled that his evidence— 

The Court: What do you expect to show by the wit¬ 
ness? 

Mr. Partridge: I expect to show— 

The Court: Do you contradict that written evidence? 
Mr. Partridge: No, sir, but I expect to show what work 
was done under that 1906 permit and the circumstances 
leading up to the grant of it to show the fact that it was 
an unconditional permit. I think the permit on its 

724 face shows it was unconditional, but to strengthen 
the fact that it was an unconditional permit without 

the conditions that Mr. MacLeod claims were annexed to 
the granting of all permits that were granted. 
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Mr. MacLeod: If your Honor please, I would like to 
call your attention to just wlat happened when that was 
offered. 

There was considerable discussion. 

Mr. Partridge: What page is it? 

Mr. MacLeod: Page 615 of the record. This is when 
the building permit was offered. There was considerable 
discussion. 

“Mr. Partridge: We are perfectly willing to be bound 
by what the document itself says, if your Honor please, 
but we do not wish to waive our objection to the other 
documents that the Government offers. 

“The Court: No, we are just talking about this docu¬ 
ment. 

“Mr. McLeod: Your Honor, I object to this if it is 
offered with any intention* to show any right of possession 
in the defendants in this case by reason of the issuance of 
the permit; the same case I have previously called to your 
Honor’s attention, Nash v. Rawlett, the Court of Appeals 
speaking of permits for the erection of structures on a 
lot in the city, ‘are required by building regulations 
725 in the public interest Neither they nor a survey 
made at anyone’s request can confer a right to pos¬ 
session or license a trespass.’ 

“Any other purpose for offering it, I have no objec¬ 
tion to. 

“Mr. Partridge: As I understand, Mr. MacLeod’s posi¬ 
tion is that these permits that he has offered is material 
to substantiate his claim to title in the United States to 
these lands and premises. 

“The Court: He has not said that. 

“Mr. MacLeod: I stated expressly that that was not 
my purpose. This is offered, your Honor, to endeavor to 
prove facts in the agreed statement of fact, paragraph 26. 

“The Court: Then, you have no other purpose for 
offering it than you have already stated? 

“Mr. Partridge: No, sir. 
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“The Court: All right, it may be received.” 

Now, your Honor, as I stated, I had no objection to it, 
except as I stated in the record, that if it was intended to 
show any right of possession in the defendants in this case 
by reason of the issuance of the permit, and Mr. Partridge 
stated it was— 

Mr. Partridge: There is nothing in the record to show 
what work was done pursuant to the permit except 

726 Mr. Martin’s testimony on direct that it was in 
1906 that he made the fill or that he completed the 

fill on 6, 7, and 8, and reconstructed the wharf that was 
on there. 

Now, if you admit that that is the testimony of the 
work that was done pursuant to that permit, I will ask 
him no further questions. 

Mr. MacLeod: Your Honor, the question asked of the 
witness was to tell the events leading up to the issuance 
of the permit 

Now, it appears that the purpose is to have Mr. Martin 
testify as to what he has already testified, that he filled 
in lots 6 and 7, what he did over there with the land, as 
he testified in his direct. 

Mr. Partridge: If your Honor please, I cannot ask all 
the questions at once. I have got to lead up to the thing. 

The Court: I will sustain the objection. 

You can put another question. 

Mr. Partridge: May I make a tender of proof by this 
witness to the effect that the work that was done under 
this 1906 permit— 

Mr. MacLeod (interposing): You haven’t asked him 
that, Mr. Partridge, if you will excuse me. 

Mr. Partridge: I am making a tender of proof now. I 
cannot ask him all the questions at once, Mr. MacLeod. 

The Court: I would like to have your questions 

727 first. 

Make your tender of proof by asking the question. 

Mr. Partridge: Yes, sir. 
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The Court: And I will rule on them. 

Mr. Partridge: Yes, sir. That is a good suggestion, 
your Honor. 

By Mr. Partridge: 

Q Mr. Martin, what were the events leading up to the 
granting of the 1906 permit? 

Mr. MacLeod: I object, your Honor, on the grounds 
previously stated. 

Mr. Partridge: This is my tender of proof, if your 
Honor please. 

The Court: Well, you are making it and I am sustain¬ 
ing that objection. 

Mr. Partridge: Well, may I make an oral tender of 
proof, then? 

The Court: Ask your other questions first, and then 
we will see. Ask your other questions, and I will rule on 
them, and then you can make your tender of proof. 

Mr. Partridge: In the overruling of that objection, if 
your Honor please, I would like to make a tender of proof 
to the fact that there was— 

The Court: Well, I would rather have you ask your 
witness all the questions you have, and then make your 
tender of proof as to matters that I rule out. 

728 By Mr. Partridge: 

Q Mr. Martin, at the time this 1906 permit was 
granted, there was a wharf already there, was there not? 
A Yes, sir. 

Q What work did you do to lots 6, 7, and 8, after the 
1906 permit was granted, and under the 1906 permit? 

Mr. MacLeod: I object, your Honor. I submit that 
that is not proper rebuttal. 

Mr. Martin previously testified as to what he did and 
his possession and his filling. 

The Court: Sustained. He did testify to that. 

Mr. Partridge: He did not testify that it was done 
under the 1906 permit. 

Mr. MacLeod: He had the opportunity to, if you had 
asked him. 


* 
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The Court: He testified when it was done. 

Mr. Partridge: I asker him whether or not it was 
done under the permit. 

The Court: That is a matter for the Court, and not 
for this witness. 

I will sustain the objection. 

Mr. Partridge: I would like to ask him if the work in 
the filling that he did on 6, 7, and 8, was done after the 
issuance of the 1906 permit. 

The Court: All right. 

729 Mr. MacLeod: I object, your Honor, as not being 
proper rebuttal. 

The Court: He may answer. 

You may answer yes or no. 

The Witness: Let me have the question. 

Mr. Partridge: I had not quite finished the question 
there. I would like to add the words “and before the 
issuance of the next permit to repair the wharf”. 

I will ask the question again. 

The Court: Yes. 

By Mr. Partridge: 

Q Mr. Martin, was the work you referred to in your 
direct testimony as having been done in 1906, done be¬ 
tween the time the 1906 permit was issued and the next 
permit to reconstruct or repair the wharf? 

The Court: It has not been shown that he knows when 
the next permit was granted. 

Why don’t you have him tell when he did it. 

By Mr. Partridge: 

Q Mr. Martin,— 

The Court: I think he already has. 

Mr. MacLeod: Your Honor, may I call your attention 
to the transcript on this point? 

The Court: Yes. 

Mr. MacLeod: (Beading:) 

730 “Question. How far out did the fill go with 
relation to the bulkhead line? 
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“Answer. Out to the bulkhead line. 

“Question. And was the fill made before or after the 
filing of this suit? 

“Answer. I did not catch that. I am a little hard of 
hearing. 

“Question. When was that fill made, Mr. Martin? 

“Answer. In 1906.” 

The Court. You can ask him what part of 1906, if you 
want to. 

By Mr. Partridge: 

Q ^fr. Martin, with relation to the time that that 1906 
permit was issued, when was that filling and repairing 
work on the wharf done? A After I got the permit. 

Mr. Partridge: That is all I wanted to ask in that 
regard. 

The Court: All right. 

Mr. Partridge: In regard to the other question, I un¬ 
derstand your Honor sustained the objection to it, but I 
would like to make a tender of proof if I may. 

The Court: Very well. 

Mr. Partridge: I tender proof of the fact that that 
permit was issued after a long conference between Mr. 

Martin and the Commissioners then of the District 
731 of Columbia, and that the Commissioner at the 
time at first refused to grant the permit uncondi¬ 
tionally, but after conference with the Surveyors’ office, 
and after the Surveyor had made the surveying plats 
which have been offered in evidence and which are filed in 
the record of this case, showing the lots as extending to 
the bulkhead line, he issued the 1906 permit uncondition¬ 
ally. 

• * • • 

Mr. Partridge: • • • 

We do want, and I think I might do it at this time, to 
reoffer the evidence which has been rejected by your 
Honor. 

The Court: WTiat is the purpose in reoffering it? 
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732 Mr. Partridge: To reoffer it in the light of the 
evidence that has come into the record since it was 

previously offered. 

If your Honor thinks that it is an improper thing to do, 
I am perfectly willing to withdraw that. 

The Court: I think yon have got just as good a record 
without reoffering it as you would have if you reoffered 
it maybe two or three times. 

Mr. Partridge: Yes, sir. 

The Court: I think you have got a complete record on 
the matter. 

• • • • 

733 The Court: Now, make a statement as to what 
we have accomplished here in chambers, for the rec¬ 
ord. 

Mr. MacLeod: The hearing was continued before his 
Honor in chambers to consider objections as to the compe¬ 
tency, materiality, and relevancy of the matters set forth 
in the agreed statement of facts attached to and filed with 
the pretrial report, dated November 22,1946, and on objec¬ 
tion of the plaintiff, the third sentence in paragraph 2 (a) 
was excluded as immaterial. 

• • • • 

Mr. Partridge: Defendants’ contention being that the 
facts objected to are material as showing the facts sur¬ 
rounding the action of the Commissioners in allotting the 
lots to the defendants and the intention of the Commis¬ 
sioners in regard to the allotment of those lots. 

734 The Court: Now, your next one. 

Mr. MacLeod: On objection of plaintiff, para¬ 
graph 6 (a) was excluded as immaterial. 

The Court: Now, you may state the defendants’ con¬ 
tention. 

Mr. Partridge: Defendants’ contention in regard to 
6 (a) is the same as its contention previously stated, and 
in addition thereto it throws light on the terms of the 
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agreement and the deed of trust with the Carrollsburg lot 
owners and the interpretation of that agreement and that 
deed of trust. 

• • * • 

Mr. MacLeod: • * • 

Paragraph 16 (a), I object to the portion of the para¬ 
graph starting with the second sentence, beginning with 
the words “In 1906, two surveys . . .” to the end of the 
paragraph. That reads: 

“In 1906, two surveys dated April 19, 1906, of the Dis¬ 
trict Surveyor show the Northern line of Lot 8, Square 
east of 664, extending east past the west line of South 
Capitol Street if extended to the south past Square east 
of 664.” 

735 Those surveys were offered in evidence but we 
did agree here as to the correctness of those facts 
and I will direct my objection now to that agreed state¬ 
ment. 

On the ground that no act of the Surveyor can affect 
the right, title, or interest of the United States or the 
District of Columbia to the lands involved in this suit. 

Mr. Partridge: My contention in regard to that is the 
same as I have stated in argument previously in the record. 

The Court: The objection is sustained. 

Mr. MacLeod: Paragraph 17(a) and (b); 

“Defendants and plaintiff agree that there was in the 
year 1790 and has been since then fast land in Square 
east of 664 between Water Street and the Eastern Branch. 

“Defendants assert that the fast land above mentioned 
extended across the full width of each of the lots in 
Square east of 664.” 

I consider that that is immaterial and unnecessary, now* 
your Honor, in view of the stipulation as to the location 
of the high water line. 

This, of course, was prepared and agreed to before that 
stipulation. 

Mr. Partridge: It seems to me it is in accordance with, 
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I mean our assertion is in accordance with the stipulation. 
Mr. MacLeod: Well, it is, but these are now 

736 unnecessary, are they not? I am trying to exclude 
anything that has no bearing on the case at the 

present time. 

Mr. Partridge: I don’t think it should be excluded. 
There is nothing inconsistent with what we agreed upon. 

The Court: No, but it does not add anything to it 
either, does it? 

Mr. Partridge: No, sir. It does not add anything to 
our stipulation, and it does not take away anything 
from it. 

The Court: I don’t think it does either. 

Mr. MacLeod: I have no strenuous objection on this, 
your Honor. 

The Court: It may remain if Mr. Partridge thinks he 
would like to have it, although I do not see how it means 
anything one way or the other. 

I think I will overrule the objection. 

Mr. MacLeod: Paragraph 18 (c) is: 

“Defendants assert that the lots in Square east of 664 
were independent lots with riparian rights appurtenant to 
them and assert that defendants herein have acquired in 
other ways than by the allotment, rights, titles and in¬ 
terests which may be additional to the rights, title and 
interest of said allottees.” 

The Court: That was not a stipulation of fact. That 
is stating the defendants’ assertion. 

Mr. MacLeod: Yes, that is stating the defend- 

737 ants’ assertion. I beg your pardon. 

That is all the objections I have, your Honor. 

• • • • 

738 Mr. Partridge: We object to paragraph 3 (a) 
which sets forth certain acts of the Maryland Legis¬ 
lature as being a statement of law and not a statement 
of fact and that material sections have been left out. 

We filed a subsequent statement in the record showing 
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what we considered to be the material sections that have 
been left out of this statement here. 

The Court: Personally, I do not see any importance 
in that because, as we mentioned down there a few minutes 
ago in the courtroom, the Court will take judicial notice 
of any existing statutes, or any now existent or hereto¬ 
fore existent 

Mr. Partridge: I don’t think that is important either. 

Mr. MacLeod: We discussed this at length. We had 
quite a discussion of these paragraphs where Mr. Partridge 
has objected on the ground that it is a statement of law 
and not a statement of fact, and that material portions 
were omitted, and my view was at that time— I may say 
first that I never have understood the doctrine of judicial 
notice, but my intention was to eliminate any question as 
to judicial notice, and also that I should insert these in 
the statement of fact and for the further reasons that 
whether or not these acts were enacted into law is a fact 
and not a legal question as to interpretation of the act, 
and for that reason I included them, and the pretrial 
739 justice agreed and also required that material sec¬ 
tions which Mr. Partridge then stated were omitted 
should be inserted so that both parties would have a com¬ 
plete statement of the acts and laws on which we relied. 

The Court: What the pretrial judge wanted, I assume, 
was this: 

He wanted each side to be acquainted with the conten¬ 
tions of the other. 

Mr. MacLeod: Exactly, sir. 

The Court: And I see no objection from that point of 
view in having these pointed out as the law that you rely 
upon and then in argument Mr. Partridge would be privi¬ 
leged to bring to the Court’s attention any other parts that 
he thinks are important and have been omitted. 

Mr. MacLeod: There is a technical rule on judicial 
notice that has to do with pleading of the Acts. I don’t 
understand it entirely, but there is a rule that the Court 
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will not take judicial notice of Acts unless they are in the 
pleadings for that purpose. 

For that purpose, in our condemnation cases we always 
allege the condemnation statute and generally attach a 
copy of the Act. 

The Court: That is to prove jurisdiction, isn’t it? 

Mr. MacLeod: And to prove right to condemn. To 
prove jurisdiction and the right to condemn. 

Mr. Partridge: The right to condemn it for a 
740 public purpose. In other words, you have got to 
prove that it is to be condemned for a public pur¬ 
pose. 

The Court: Yes. 

Mr. Partridge: I think what we have said and what his 
Honor has said also applies to paragraph 5 (a) and (b) of 
the statement of fact. 

The Court: What we are speaking of with relation to 
jurisdiction, your complaint indicates immediately the 
jurisdiction of the statute where there is jurisdiction of 
the court. 

We see that almost universally now in these govern¬ 
ment cases, especially since the new rules went into 
effect. 

Mr. MacLeod: It is almost a matter of form “This 
action was brought pursuant to. . .” 

The Court: That is right. Well, I will overrule the 
objection to that and you have the privilege of bringing 
to the attention of the Court any other portions of the Act 
or other Acts that you think are material and important 
to the issues. 

Mr. Partridge: Yes. 

I think what we have said also applies to 5 (a) which is 
in the same nature as 4 (a). 

The Court: And the ruling on that will be the same. 

Mr. Partridge: Yes. 

The Court: Objection overruled. 
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741 Mr. Partridge: We object to that portion of 
paragraph 11 (a) which refers to boundaries of 

Square No. 664. We say that the boundaries of Square 
No. 664 were immaterial and we also object to the state¬ 
ment insofar as the boundary line of Square east of 664 
in that there is no statement of what part of the Eastern 
Branch forms the easterly boundary of Square east of 664. 

Mr. MacLeod: With regard to the objection, as to its 
being an incomplete statement, I do not consider that a 
valid objection. This is a statement of fact. If my state¬ 
ment of fact is incomplete, why, then I stand or fall on the 
statement. 

As to the objection as to the materiality of the boundary 
being immaterial, I think in this action, as I previously 
stated, this is to determine the rights of parties in a large 
area which is described in the complant and we have 
agreed as to where a boundary is and there are opposing 
contentions on each side as to where that boundary is, 
and I submit that the boundary, anything relating to the 
boundary, is immaterial to the issue. 

The Court: Is this a restatement of fact? 

Mr. Partridge: Yes, sir. We say, though, if your 
Honor please, down at the bottom of paragraph (b), “De¬ 
fendants assert that in the chains of title before the present 
suit was filed are tax sales and tax deeds by the District 
of Columbia, adverse possession decrees, wills and 

742 conveyances.” 

That is correct as far as it goes. 

In other words, we agree that those statements are cor¬ 
rect as far as they go, and assert that the portion of the 
Eastern Branch which bounds Square east of 664 as a 
channel, that that should be material in this cse. 

The Court: Well, here is what you did. Mr. MacLeod 
set out his contention and then at the end you set out 
your contention by saying that while you agreed with it 
as far as it went, it was incomplete, so I don’t think that 

was a statement of fact at all. 

* 
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Mr. Partridge: We also say that paragraph 11 (a) is 
correct, but that, of course, is subject to our objection on 
the ground of relevancy and materiality. 

The Court: Yes. 

Mr. MacLeod: Your Honor, my conclusion was the 
same as yours, and I offered evidence on this paragraph, 
the Square east of 664 and the Square 664 and I asked the 
witness if they were the same, and I think this was dis¬ 
cussed then. 

I think you objected then, and your Honor ruled. 

The Court: Let the record show that the Court thinks 
that the language under consideration states the conten¬ 
tion of the various parties and does not amount to an 
agreed statement of fact 

Mr. Partridge: We say that our concession in para¬ 
graph 13 (b) to the effect that whatever title the 
743 State of Maryland had in the Eastern Branch below 
the ordinary high water line vested in the United 
States is immaterial because of the fact that the Govern¬ 
ment has not shown in the case that the State of Maryland 
had any title below the ordinary high water line. 

Mr. MacLeod: You are now objecting to your own con¬ 
cession as to the correctness of the facts. 

Mr. Partridge: We are saying it is immaterial, yes, 
sir. 

Well, no. We are making a concession in connection 
with your assertion in paragraph 13 (a). Now, we say in 
connection with the reservation to object to the material¬ 
ity and relevancy, that our concession is immaterial. 

Mr. MacLeod: That is an assertion of mine. 

Mr. Partridge: And a concession of some part of it 
by us. 

Mr. MacLeod: And you are now objecting to your con¬ 
cession as immaterial. 

The Court: Yes, as immaterial. 

Mr. MacLeod: Well, I have no objection to excluding 
that portion that you object to. 
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Do you want to modify that? You are objecting to the 
portion, paragraph 13 (b) beginning with the word “but” 
to the end of the paragraph? 

Mr. Partridge: Well, our concession, as I see it, is a 
statement to the effect that insofar as that concession is 
concerned, the assertion of Mr. MacLeod in para- 

744 graph 13 (a) is correct and, of course, the whole 
stipulation is subject to objection for relevancy and 

materiality, and our objection is based on the ground of 
immateriality alone because of the fact that there has 
been no showing that the State of Maryland had any title 
to these lands in question below the ordinary high water 
lines. 

Mr. MacLeod: Your Honor, I deny that, but I will say 
this, that I have taken this agreed statement of facts at 
its face value and for what it purported to be, and here 
was an assertion by plaintiff that up until this minute has 
been conceded for the purposes of trial— 

The Court: He is still conceding, but he says his con¬ 
cession is immaterial. 

I will overrule that objection. 

Mr. MacLeod: Your Honor, may I make an objection 
to another paragraph here? 

The Court: Yes. 

Mr. MacLeod: I object to the paragraph 14 (a). 

The Court: Is that a statement of fact? 

Mr. MacLeod: We agree that at the session of the 
Assembly the Maryland Act was enacted, and it is quoted 
at length, the Act that we discussed in part this morning. 

I agreed that was enacted but I deny its application to 
the present case, and on the ground that there has been 
no showing or no statement of fact in the pleadings or in 
the agreed statement of fact that there was any 

745 marshland adjacent to the lands patented, on the 
ground that there is no showing that this land was 

granted between the time of enactment in 1699 and the 
time of repeal in 1707 and on the ground that it is in con- 






430 


flict with the stipulation as to the location of the high 
water line . 

My contention is that that is merely an act for the ascer¬ 
taining of boundaries and had to do with the interpreta¬ 
tion of patents and grants, and the preamble of the Act 
so shows, and that unless the conveyance of the patent 
was made during those years, then it was of no effect, and 
that was recognized in the case I cited, Baltimore v. 
McKim. 

My principal objection is that there is no proper founda¬ 
tion for any application of the marshland act in the pres¬ 
ent case, because there is no assertion by the defendants 
that there was any marsh in the area or anywhere near 
the area, and there has been no evidence that there was. 

Mr. Partridge: If your Honor please, we say in regard 
to that that there is an assertion in the statement of fact 
to the effect that the Commissioners laid out these lots 
across the stretch of marshland to the channel 

Mr. MacLeod: What paragraph is that, Mr. Partridge? 

The assertion, I submit, your Honor, is that the Com¬ 
missioners directed Dermot to lay off lots along the East- 
tern Branch to include marsh land. I do not consider 
that a statement that there was any marshland there. 
746 It was a statement of what the Commissioners di¬ 
rected him to do. I forget the exact paragraph. It 
was paragraph 8 (b), I believe. 

The Court: Well, this is the way it hangs in my mind: 
If this stipulation is one which is supposed to bind the 
Court as to whether or not the Act mentioned is applicable 
to the facts of this case or not, I don’t think counsel has 
a right to do that. I think that is a question for the Court. 

Mr. MacLeod: That is a question for the Court, and 
my objection is that it is immaterial; that this paragraph 
is immaterial because the statute is inapplicable to this 
case because of the lack of the proper foundation in fact 
that would permit the application of the statute. 

I consider that this Act, with the lank of a proper 
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foundation, and because of its immateriality, has no more 
to do with this case than the great variety of acts of Mary¬ 
land and the District of Columbia that are equally in¬ 
applicable unless there is a proper foundation of fact on 
which the law may operate. 

The Court: Yes. 

Mr. Partridge: Well, we say there is a proper founda¬ 
tion of fact there. The evidence shows that the land at 
the time of Mr. Martin’s youth, from the time he was 7 
years old on up, which was 1876 or 1886, was marsh land 
to the channel, going to our argument, and the evidence 
we contend shows that the land was allotted by the 
747 Commissioners to the channel and the evidence 
shows that the grants of the Carrollsburg lots were 
with appurtenances and consequently we argue that that 
is evidence of the fact that in 1699 there was marsh land 
there which became appurtenant to the fact land. 

Mr. MacLeod: Your Honor, my understanding of the 
law is that land cannot be appurtenant to land; that there 
are rights and easements that are appurtenant, but not 
land appurtenant to land. 

Mr. Partridge: And consequently we feel that the Act 
supports the act of the Commissioners in allotting the land 
to the channel, and the presumption is— 

The Court: Well, I will overrule the objection at this 
time upon this ground, that it presents a question of law 
which is for the Court and which the Court is not now 
called upon to answer. 

The Court will regard the statute as applicable if, upon 
further examination of the facts, there is found basis for 
it. Otherwise, it will be rejected. 

Mr. Partridge: Yes, sir. 

There is in paragraph 18 (a) a statement to the effect 
that the lots in Square east of 664 were allotted 4 and 5 
to the United States and the rest of the lots to the former 
proprietor and that corresponding numbered lots in 
Square east of 664 was similarly divided and allotted to 
the same allottees. 
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We say in accordance with the objection we have already 
made in open court, that the fact that the defendant, 
754 the Smoot Sand and Gravel Company, is in posses¬ 
sion of a portion of the land known as S Street is 
immaterial because we are claiming no title to S Street. 

You remember when Mr. MacLeod offered that lease 
there this morning, I made objection to it and I believe 
your Honor overruled my objection. 

The Court: Yes. 

I will overrule this objection. 

Mr. Partridge: Yes. Well, I think that concludes it, 
your Honor. 

The Court: Does that reach the end of that stipula¬ 
tion? 

Mr. Partridge: Yes. 

• • • * 


757 William N. Handiboe 

resumed the witness stand for and on behalf of the de¬ 
fendants and, having been previously duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Partridge: 

Q Mr. Handiboe, will you turn to your records of your 
office in the Engineering Department of the District Build¬ 
ing to the statement of Mr. Gordon under date of August 
1, 1932, and the letter from the president of the Board of 
Commissioners, D. C., dated November 4, 1930? A Yes, 
sir. 

Mr. Partridge: I offer these in evidence, if your 
Honor please. 

Mr. MacLeod: Which ones are you offering? 

Mr. Partridge: Both of them. 

I will offer the letter of August 1, 1932, first 
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Mr. MacLeod: May I ask Mr. Partridge his 

758 purpose in offering this letter? 

The Court: Yes. 

Mr. Partridge: It is to rebut, if your Honor please, the 
Government’s testimony to the effect that no permits were 
issued for the filling in of this land or the building of the 
wharf on the land that were unconditional, and to amplify 
and explain the evidence that ahs already been introduced 
by Mr. MacLeod in that regard. 

Mr. MacLeod: As to the first I object, your Honor. It 
is not the best evidence. The best evidence would be a 
permit if one had been issued. 

Mr. Partridge: The portion of this letter of August 1 
from J. B. Gordon, Director of Sanitary Engineering, that 
we conceive to be material is the last paragraph of the 
letter. The first paragraph says: 

“Relative to accompanying request of the Capital Ma¬ 
terials Company in connection with proposed sand and 
gravel rewashing plant to be located on Lot 5 of Square 
east of 664, for permission to discharge the affluent from 
the above plant into the Anacostia River.” 

And then that paragraph goes on to state facts which 
I don’t think are material. 

The last paragraph says: 

“It is suggested that this query be referred to the 
local E. U. S. Engineer’s Office which controls the 

759 Anacostia River and bulkhead line for their con¬ 
sideration.” 

Mr. MacLeod: I think that reading of it shows, your 
Honor, that it is not the best evidence, whether or not a 
permit had been issued. 

Mr. Partridge: It is offered for the purpose of show¬ 
ing what the situation was in the U. S. Engineer’s Office 
and the District of Columbia Engineer’s Office in regard 
to issuing permits. 

■ The Court: You may have it marked for identification. 

Mr. Partridge: Miss Clerk, will you mark this for 
identification as Defendants’ Exhibit 41. 
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(The letter referred to was marked Defendants’ Exhibit 

41 for identification.) 

The Court: The objection is sustained. 

Mr. MacLeod: Thank you, sir. 

Mr. Partridge: The next one I offer, I ask to be 
marked for identification as Defendants’ Exhibit 42. 

(The letter referred to was marked Defendants’ Exhibit 

42 for identification.) 

Mr. Partridge: I offer Defendants’ 42 in evidence, if 
your Honor please. 

Mr. MacLeod: May I ask for what purpose it is of¬ 
fered T 

Mr. Partridge: This is offered for the same purpose 
Defendants’ 41 was. 

760 The Court: Who is it signed by? 

Mr. Partridge: R. M. Brennan, Chairman of the 
Wharf Committee. Addressed to the Engineering Com¬ 
missioner. 

Mr. MacLeod: Your Honor, if it is offered for the pur¬ 
pose of showing that a permit was issued, I submit that it 
is not the best evidence. The permit would be. 

I also object to it as merely a recommendation of a 
subordinate official of the District Government to his 
superior that there was no authority in Mr. Bren- 

761 nan, the chairman of the Wharf Committee, to 
issue any permit. That authority being delegated 

by Congress to the Commissioners. 

Mr. Partridge: The letter also says: 

“The U. S. Engineer Office has no objection to the 
proposed fill as the integrity of the bulkhead line is not 
involved.” 

The Court: The objection is sustained. 

Mr. Partridge: I now offer this letter from the Presi¬ 
dent of the Board of Commissioners, dated November 4, 
1930, and ask that it be marked for identification as De¬ 
fendants’ Exhibit 43. 

(The letter referred to was marked Defendants’ Exhibit 
43 for identification.) 
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Mr. MacLeod: May I ask for what purpose this is 
being offered, your Honor? 

Mr. Partridge: It is offered for the same purposes 
as the Defendants ’ 41 and 42, and also for the purpose of 
showing that insofar as the filling of Lots 1, 2 and 3 in 
Square east of 664 to the bulkhead line of the Anacostia 
River affected property rights and appearances of the 
water front of the city, it was not objectionable to the 
District of Columbia. 

The Court: Who wrote the letter? 

Mr. Partridge: The president of the Board of Com¬ 
missioners of the District of Columbia. 

762 Mr. MacLeod: I submit it is not the best evi¬ 
dence, your Honor, and if Mr. Partridge cares to 

offer the best evidence, it is in this very group of papers 
here that the permit was denied. 

Mr. Partridge: Do you make any point of the fact 
that this is a carbon copy of the letter? 

Mr. MacLeod: No. My objection is that it is not the 
best evidence, if that is Mr. Partridge’s purpose. 

Mr. Partridge: No, I am offering it for the purpose of 
showing that the permit was not objectionable insofar as 
it affected property rights and appearances of the water 
front of the city. That is what the letter says. 

Mr. MacLeod: Well, I will object to it, then, that the 
District Commissioners had no authority to take any 
action that would affect the right, title, or interest of the 
United States to the land in the case. 

The Court: Objection sustained. 

• • • • 

763 Mr. MacLeod: Your Honor, I had leave to offer 
the entire marshland act from the Belt record. I 

found that the Belt record did not have the complete act 
and I have had the act photostated from Kilty’s “Land¬ 
holders’ Assistant” and I will now offer a complete photo¬ 
static copy of the act. 
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I believe this is already in evidence. 

Mr. Partridge: We have no objection. 

The Court: Very welL It may be received if it has 
not already been received. 

Mr. MacLeod: Thank you, sir. 

(Thereupon, the photostat of the act referred to was 
m a rked Plaintiff’s Exhibit T-43 for identification and re¬ 
ceived in evidence.) 

• • • • 

764 Mr. Partridge: I now offer, if your Honor please, 
certificate of taxes as to Lots 1 and 2, Square east of 

664, and ask that it be marked Defendants’ Exhibit 44 for 
identification. 

(The certificate referred to was marked Defendants’ 
Exhibit 44 for identification.) 

I also offer certificate of taxes as to Lots 4 and 5, Square 
east of 664, and ask that that be marked Defendants’ 
Exhibit 45 for identification. 

(The certificate referred to was marked Defendants’ 
Exhibit 45 for identification.) 

And I offer certificate of taxes as to Lot 3 and ask 

765 that that be marked as Defendants’ Exhibit 46 for 
identification. 

(The certificate referred to was marked Defendants’ 
Exhibit 46 for identification.) 

And certificate of taxes as to Lots 6, 7, and 8, and ask 
that that be marked Defendants’ Exhibit 47 for identifica¬ 
tion. 

(The certificate referred to was marked Defendants’ 
Exhibit 47 for identification.) 

This is pursuant to the stipulation as to taxes that we 
were discussing earlier in the record, if your Honor please. 
Mr. MacLeod: Are you offering them now? 

Mr. Partridge: Yes, sir. 

Mr. MacLeod: I will object to these, your Honor, on 
the same grounds as my objection to the evidence of the 
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tax sales; that the assessment levying collection of taxes 
by the District of Colnmbia officials cannot affect the title. 
The acceptance of taxes is not evidence of any adverse 
possession or prescription against the United States. 

Mr. Partridge: I think, if yonr Honor please, that we 
have argued that question there. I will be glad to go into 
it further if your Honor thinks it desirable. My grounds 
for the admissibility are stated in the record in connec¬ 
tion with the tax deeds, if your Honor please. 

The Court: Yes. I think the record is complete on 
that. 

766 Mr. Partridge: Yes, sir. 

The Court: The objection is sustained. 

That goes to Defendants 7 44, 45, 46, and 47. 

Mr. MacLeod: May I at this time, your Honor, make 
the same objection to the statement in the stipulation of 
fact as to the method of levying and assessing taxes on a 
front foot basis, paragraph 2, which was stipulated subject 
to any objections as to materiality, competency and rele¬ 
vancy. I make the same objection to that paragraph. 

Mr. Partridge: My reasons are the same. 

The Court: Yes, the objection is sustained. I think 
that is consistent with my rulings. 

Mr. Partridge: That closes the defendants 7 case, if 
your Honor please. 

• * • • 

Filed Jun 20 1947 Charles E. Stewart, Clerk 

Defendants* Exhibit No. 7 
United States of America, Plaintiff 

v. 

Joseph Groen, et al, Defendants 
Equity No. 31578 
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James Barry to John & Jeremiah Booth 

At the request of John and Jeremiah Booth the following 
Deed was Recorded on the 18th day of October 1802. 

THIS INDENTURE made this fifteenth day of May 
1802 Between James Barry of the city of Washington of 
the one part and John & Jeremiah Booth both of Boydshole 
State of Virginia of the other part 

Witnesseth that whereas the said James Barry did by 
deed bearing date the 6th day of April in the year of our 
Lord one thousand eight hundred and two purchase of 
Wm. Stewart trustee for the estate of David Ross deceased 
among other property the following property in square 
East of 664 

Beginning at the intersection of the South side of South 
R Street with Water Street and running with Water Street 
South westerly 31 feet ten inches then due East to the 
eastern Branch Channel and with said Channel to the 
South side of South R Street and with said Street west to 
the beginning 

NOW THIS INDENTURE witnesseth that for and in 
consideration of the Sum of four hundred and eight dollars 
in hand paid to the said James Barry the receipt whereof 
he doth hereby acknowledge and forever quit claim to the 
said John and Jeremiah Booth hath given granted bar¬ 
gained and sold and by these presents doth give grant 
bargain and sell unto the said John & Jeremiah Booth the 
above described property 

TO HAVE and to HOLD the said premises together with 
all and singular the improvements easements privileges 
appurtenances thereto belonging or in any wise appertain¬ 
ing and all the estate right title interest claim and property 
whatsoever of him the said James Barry of in or to the 
premises or any part thereof 

TO HAVE and to HOLD the premises with the appur¬ 
tenances unto them the said John & Jeremiah Booth their 
heirs and assigns forever to their sole use benefit and 
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behoof forever and to and for no other use benefit interest 
or purpose whatsoever and the said James Barry for 
himself his heirs executors and administrators doth fur¬ 
ther covenant promise grant and agree to and with the 
said John & Jeremiah Booth their heirs and assigns the 
above granted bargained and sold premises unto them the 
said John & Jeremiah Booth their heirs and assigns shall 
and will warrant and forever defend against all persons 
claiming under him the said James Barry his heirs or 
assigns 

IN WITNESS WHEREOF the said James Barry hath, 
to these presents, set hand and affixed his seal the day and 
year first within written. 

James Barry (Seal) 

Signed sealed and delivered in the presence of) 

Tristram Dalton 

Received of J. & J. Booth four hundred and eighty 
dollars, the consideration for the within mentioned Lot the 
15th May 1802. 

James Barry 

Tristram Dalton 
Territory of Columbia St. 

Washington County 

Be it Remembered that on the day and year first within 
written appeared before me one of the commissioners 
appointed by virtue of an act for establishing the perma¬ 
nent & temporary Seat of Govt, of the United States the 
within mentioned James Barry and duly acknowledged 
this Indenture to be his free and voluntary act and deed 
and the within mentioned lot of ground to be the right and 
property of the said John & Jeremiah Booth and at the 
same time came before me Joanna wife of the said James 
Barry and being first privately examined apart from and 
out of the hearing of her said husband did acknowledge the 
within Indenture and her right of dower in the parcel of 
ground therein mentioned to be the property of the said 
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John & Jeremiah Booth and did relinquish to them the 
said John & Jeremiah Booth her right of dower in the 
same and at the same time on her said examination did 
declare that she made the said acknowledgment and the 
said relinquishment of her Dower willingly and freely and 
without being induced thereto by fear or threat of or ill 
usage by her said husband or fear of his displeasure. 

Tristram Dalton 

• • • • 

Filed Jun 20 1947 Charles E. Stewart, Clerk 

Defendants’ Exhibit No. 21 

Shown in Tr. p. 280 as Deft. No. 22 
United States of America, Plaintiff 


v. 

Joseph Groen, et al, Defendants 
Equity No. 31578 

Recorded May 18, 1863 

Henrietta M. Forman et al to Jeremiah Hepburn 

Deed 

This Indenture made this twenty-second day of April 
in the year eighteen hundred and sixty-three between 
Henrietta M. Forman of Queen Anne County and Anna 
M. L. Earle of Kent County in the State of Maryland of 
the first part, the said parties of the first part being the 
sole heirs at law of James Earle late of Talbot County in 
said State deceased, and Jeremiah Hepburn of the City of 
Washington in the District of Columbia of the second part, 
Witnesseth, that the said parties of the first part for 
and in consideration of the sum of one hundred and sixty 
dollars current money to them in hand paid by the said 
party of the second part before the sealing and delivery of 
these presents the receipt whereof is hereby acknowledged, 
the said parties of the first part have granted bargained 
sold aliened and enfceffed and confirmed and by these pres¬ 
ents do grant bargain sell alien enfceff and confirm unto 



443 


the said party of the second part his heirs and assigns all 
that piece parcel or lot of ground known and described on 
the ground plan of the City of Washington in the District 
aforesaid as 

Lot number Seven (7) in Square number Six Hundred 
and sixty-four (664). 

Beginning at the distance of thirty one feet ten inches 
south westward from the north corner of the said square 
in the line of Water Street from thence due west one 
hundred and seventy six feet ten inches to Half Street west, 
thence due south thirty feet along the said street, and from 
thence due East to Water Street one hundred and sixty six 
feet one inch, and thence north eastward along the said 
street thirty one feet ten inches to the beginning, containing 
five thousand one hundred forty three feet and a half; 

Also that piece parcel or lot of ground described on said 
ground plan as Lot Seven (7) in Square east of Square 
(664) numbered Six hundred and sixty four, 

Beginning at the distance of thirty one feet ten inches 
from the north west comer of the said square along the line 
of Water Street, thence going with the said street thirty 
one feet ten inches, the north and south sides of the said 
lot running each due east to the Channel of the Eastern 
Branch its content is therefore uncertain (both of said lots 
lying and being in the said City of Washington). 

Together with all the rights, privileges and appurte¬ 
nances to the same belonging, and all the estate right title 
and interest whatsoever of them the said parties of the 
first part, in and to the same. 

To have and told the said lots unto the said Jeremiah 
Hepburn his heirs and assigns, forever, and to and for no 
other use, and the said parties of the first part for them¬ 
selves their heirs executors and administrators hereby 
covenant and agree to and with the said party of the 
second part his heirs executors and administrators and 
assigns the lots hereby granted with the appurtenances, to 
him, the said party of the second part his heirs and assigns, 
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against all and every person or persons, claiming or to 
claim any right title or interest in the same shall and will 
hereafter warrant and forever defend by these presents; 

And the said parties of the first part for themselves and 
their heirs do further covenant and agree with the said 
party of the second part his heirs and assigns, that they 
the said parties of the first part & their heirs will make 
and execute any further deed or assurance that may be 
necessary for the more certain and effectual assuring and 
conveying and quitting the possession of the said party of 
the second part his heirs and assigns in and to the said 
lots & premises with the appurtenances forever. 

In Witness Whereof the said parties of the first part 
have hereto set their hands & seals the day & year first 
herein written. 

H. M. Forman (Seal) 

Anna M. L. Earle (Seal) 

• • • • 

Filed Jun 20 1947 Charles E. Stewart, Clerk 

Defendants’ Exhibit No. 22 

Shown in Tr. p. 280 as Deft. No. 21 
United States of America , Plaintiff 


v. 

Joseph Groen, et al, Defendants 
Equity No. 31578 

Recorded 25th January 1864 
Jeremiah Hepburn to William B. Todd & William H. Philip 

Deed 

THIS INDENTURE, made this third day of December 

in the year of our Lord one thousand eight hundred and 
fifty-three between Jeremiah Hepburn of the City of Wash¬ 
ington, District of Columbia, of the one part, and William 
B. Todd and William H. Philip of the same place of the 


other part, 

Witnesseth That That the said party of the first part for 
and in consideration of the sum of Five hundred Dollars, 
current money of the United States, to him in hand paid, 
at or before the sealing and delivery of these presents, by 
the said parties of the second part, the receipt of which is 
hereby acknowledged, hath given, granted, bargained, and 
sold, enfeoffed, conveyed, released, and confirmed and by 
these presents doth give, grant, bargain, and sell, enfeoff, 
convey, release and confirm, unto the said William B. Todd 
and William H. Philip their heirs and assigns forever, as 
tenants in common and not as joint tenants, all that certain 
piece or parcel of land in the city of Washington and 
District of Columbia, and known and described on the 
ground plat or plan thereof as 

Lot number (7) Seven, in Square number East of Six 
hundred Sixty-four (East of 664) the said lot running due 
East to the Channel of the Eastern Branch, 

Together with the buildings, improvements, rights, privi¬ 
leges, appurtenances, and other hereditaments to the same 
belonging, or in any manner appertaining, and the remain¬ 
ders, reversions, rents, issues, and profits thereof, and all 
the right, title and interest and estate of him the Jeremiah 
Hepburn in and to the same. 

To have and to hold the said lot of ground and premises, 
with the appurtenances unto them the said parties of the 
second part their heirs and assigns forever, to them and 
their sole use, benefit and behoof forever, as tenants in 
common and not as joint tenants. 

And the said Jeremiah Hepburn for himself his heirs, 
executors, and administrators, by these presents, presents, 
covenants, promises and agrees to and with the said Wil¬ 
liam B. Todd and William H. Philip, heirs and assigns, in 
manner following, to wit: 

That he the said Jeremiah Hepburn and his heirs, 
shall and will warrant and forever defend the said lot of 
ground and premises, with the appurtenances hereby bar¬ 
gained and sold unto them the said William B. Todd and 
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William H. Philip, their heirs and assigns, from and against 
him the said Jeremiah Hepburn his heirs and assigns, and 
all persons claiming, or who may claim by, under or through 
him them or any of them, or any other person whatsoever. 

And further, that he the said Jeremiah Hepburn and his 
heirs, shall and will at any and all times hereafter, at the 
request and cost of the said William B. Todd and William 
H. Philip their heirs and assigns, make and execute any 
and every other deed of assurance in law, for the more sure 
and effectual conveyance of the said lot of ground and 
premises with the appurtenances to the said William B. 
Todd and William H. Philip their heirs and assigns, that 
the said parties—or their heirs or assigns, or their counsel 
learned in law, shall or may devise, advise or require. 

In Testimony whereof, the said party of the first part, 
hereunto set his hand and affixed his seal the day and year 
first hereinbefore written. 

Jeremiah Hepburn (Seal) 
Signed, sealed and delivered in the presence of:— 

John Carroll Brent 

(Rev. Stamp $.50 Dec. 3rd. 1863 I. H.) 

• • • • 


Deft. 41 Id. 

Received Aug 2 1932 Chief Clerk Engr. Dept. 

August 1st, 1932. 

1st Endorsement 
To the Engineer Commissioner: 

(Thru Director of Inspection) 

Relative to accompanying request of the Capital Ma¬ 
terials Company, Inc., in connection with proposed sand 
and gravel rewashing plant to be located on lot 5 of 
Square E-664, for permission to discharge the effluent 
from above plant into the Anacostia River, the following 
statements are submitted: 

There are no sanitary or stormwater sewers, either ex¬ 
isting or contemplated, in the vicinity of this proposed 
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plant (Plumbing slip, dated July 30, 1932, issued by this 
office stated “No sewer available—impracticable to 
sewer.”). Even if stormwater sewer was available this 
office would require that said effluent be discharged directly 
to the river rather than overburden the sewer system with 
an unnecessary flow. 

It is suggested that this query be referred to the local 
U. S. Engineer’s Office, which controls the Anacostia River 
and bulkhead line, for their consideration. 

J. B. Gordon, 

J. B. Gordon, 

Director of Sanitary Engineering. 

JBG :FLT 

2nd End. 


August 2nd, 1932. 

To the Engineer Commissioner: 

It is recommended that a permit for the settling basin 
shown on blue print herewith be authorized subject to 
approval by the District Engineer, U. S. Engineer Office, 
of the discharge to the river through the bulkhead. 

Hugh P. Oram, 

Hugh P. Oram, 

HPO: j j Director of Inspection. 

Aug 3, 1932 Chief Clerk, E. D. 


Deft 42 Id. 

October 11,1932. 

To the Engineer Commissioner: 

Recommending that permit be issued to the Capital 
Materials Company, Inc., to fill in lots 1, 2, 3, 4 and 5 of 
Square east of 664 and to construct a steel sheet piling 
bulkhead at the bulkhead line in front of said lots, subject 
to execution by the Capital Materials Company and James 
and Lottie E. Martin of the attached waiver as to lots 1, 
2 and 3. Waiver as to lots 4 and 5 has already been exe¬ 
cuted and is attached to this file. 

The U. S. Engineer Office has no objection to the pro- 



448 


posed fill, as the integrity of the bulkhead line is not in¬ 
volved. 

The applicant will be required to install said piling of 
a weight satisfactory to the Engineer of Bridges. 

R. M. Brennan 
Chairman, Wharf Committee. 

Approved Oct 12 1932 L. H. R. Commissioner 

Approved J. C. G., Oct 12 1932 Major, Corps of 
Engrs, TJ. S. A., Engineer Commissioner, D. C. 

Approved by the Commissioners of the District of 

Columbia Sitting as a Board. Oct. 12,1932 

D. Early, Secretary 
Entered on Minutes 

Deft. 43 Id. 

Received Nov 5 1930 Chief Clerk, Eng’r Dept. 

Eng’r of Bridges & Return CMB 
E. D. 228140 

November 4, 1930. 

The Attorney General, 

Washington, D. C. 

Sir: 

Mr. James Martin of this city has applied to the Com¬ 
missioners of the District of Columbia for a permit to 
fill in lots 1, 2 and 3, in square East of 664, to the bulk¬ 
head line of the Anacostia River. The filling of these lots, 
insofar as it affects property rights and appearances of 
the water front of the city, is not objectionable to the Dis¬ 
trict of Columbia. However, the matter must also be 
passed upon by the United States Engineer Office as affect¬ 
ing the rights of navigation. Pending such consideration 
by the United States Engineer Office, it is thought that 
Mr. Martin can be given acquiescence in the filling pro¬ 
posed, with the distinct understanding that no property 
rights are given by such acquiescence, but that the right 
to dump solely is granted. 

This inquiry is directed to you for the purpose of having 
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your assurance that the granting of the right to dump will 
not in any way cast a shadow upon Equity Suit No. 31578— 
U. S. v. GROEN, et al., now pending. 

Very truly yours 
President, 

Board of Commissioners of the 
District of Columbia. 

File Nov 8 1930 Chief Clerk Eng’r Dep’t. 

Filed Nov 20 1930 

Mr. Whyte 11/5/30 Noted C. R. W. 

Deft. 44 Id. 

Office of the Assessor, District of Columbia 
CERTIFICATE OF TAXES 
Daniel Partridge HI 
American Security Bldg. 

On the following real estate, to wit: Lots 1 and 2, square 
East of 664 

10817 square feet, valued at $10817, value of improvements, 
$ , assessed in 1946 in the name of Lottie May Martin, 

there now appears by the books and records of taxes and 
assessments to be due and unpaid as follows, with penalty 
and interest thereon as provided by law: 

General Taxes 

For second-half year ending June 30th, 1947 $94.65 
• Cited as a courtesy. 

Special Assessments 

No unpaid special assessment to January 28th, 1947 
Water Rent Excepted 

The law does not require upon tax certificates any state¬ 
ment in regard to 11 pending ’’ or prospective assessments. 
If this certificate bears reference to such “pen ding ” assess¬ 
ments, it is noted simply as a courtesy, and the omission 
of notation of any “pending” or prospective assessment 
shall not be construed to give the recipient of this tax 
certificate, or any other person, any right or claim against 
the District of Columbia. 
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WITNESS my hand and seal of office the 28th day of 
January, 1947 
Fee, $1.00, paid. 

E. A. Dent, 

Assessor, District of Columbia 
By M. B. Munson 

i Deputy 


Deft. 45 Id. 

Office of the Assessor, District of Columbia 
CERTIFICATE OF TAXES 
Daniel Partridge III 
American Security Bldg. 

On the following real estate, to wit: Lots 4 and 5, square 
East of 664 

12403 square feet, valued at $12403, value of improvements, 
$ , assessed in 1946 in the name of Smoot Sand & Gravel 

Co., there now appears by the books and records of taxes 
and assessments to be due and unpaid as follows, with 
penalty and interest thereon as provided by law: 

General Taxes 

For second-half year ending June 30th, 1947 $108.53 

• Cited as a courtesy. 

Special Assessments 

No unpaid special assessment to January 28th, 1947 
Water Rent Excepted 

The law does not require upon tax certificates any state¬ 
ment in regard to “pending ’ 7 or prospective assessments. 
If this certificate bears reference to such “pending” assess¬ 
ments, it is noted simply as a courtesy, and the. omission 
of notation of any “pending” or prospective assessment 
shall not be construed to give the recipient of this tax 
certificate, or any other person, any right or claim against 
the District of Columbia. 

WITNESS my hand and seal of office the 28th day of 
January, 1947 
Fee, $1.00, paid. 
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E. A. Dent, 

Assessor, District of Columbia 
By B. M. Munson 
Deputy 

Deft. 46 Id 

Office of the Assessor, District of Columbia 
CERTIFICATE OF TAXES 
Daniel Partridge IH 
American Security Bldg. 

On the following real estate, to wit: Lot 3, square 
East of 664 

4928 square feet, valued at $4928, value of improvements, 
$ , assessed in 1946 in the name of James Martin, there 

now appears by the books and records of taxes and assess¬ 
ments to be due and unpaid as follows, with penalty and 
interest thereon as provided by law: 

General Taxes 

For second-half year ending June 30th, 1947 $43.12 
• Cited as a courtesy. 

Special Assessments 

No unpaid special assessment to January 28th, 1947 
Water Rent Excepted 

The law does not require upon tax certificates any state¬ 
ment in regard to “pending” or prospective assessments. 
If this certificate bears reference to such “pending” assess¬ 
ments, it is noted simply as a courtesy, and the omission 
of notation of any “pending” or prospective assessment 
shall not be construed to give the recipient of this tax 
certificate, or any other person, any right or claim against 
the District of Columbia. 

WITNESS my hand and seal of office the 28th day of 
January, 1947 
Fee, $1.00, paid. 

E. A. Dent, 

Assessor, District of Columbia 
By B. M. Munson, 
Deputy 
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Deft. 47 Id. 

Office of the Assessor, District of Columbia 
CERTIFICATE OF TAXES 
Daniel Partridge III 
American Security Bldg. 

On the following real estate, to wit: Lots 6 and 800, 
square East of 664 

10088 square feet, valued at $10088, value of improvements, 
$8900, assessed in 1946 in the name of Lottie May 
Martin, there now appears by the books and records of 
taxes and assessments to be due and unpaid as follows, 
with penalty and interest thereon as provided by law: 

General Taxes 

For second-half year ending ending June 30th, 1947 $166.15 

• Cited as a courtesy. 

Special Assessments 

No unpaid special assessment to January 28th, 1947 
Water Rent Excepted 

The law does not require upon tax certificates any state¬ 
ment in regard to “pending” or prospective assessments. 
If this certificate bears reference to such “pending” assess¬ 
ments, it is noted simply as a courtesy, and the omission 
of notation of any “pending” or prospective assessment 
shall not be construed to give the recipient of this tax 
certificate, or any other person, any right or claim against 
the District of Columbia. 

WITNESS, my hand and seal of office the 28th day of 
January, 1947 
Fee, $1.00, paid. 

E. A. Dent, 

Assessor, District of Columbia 
By M. B. Munson 
Deputy 

Filed Jun 20 1947 Charles E. Stewart, Clerk 

United States of America, Plaintiff 
v. 

Joseph Groen, et al, Defendants 
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Equity No. 31578 

Plaintiff's Exhibit T 4 

From Liber B. C. & G. S. No. 16, folio 695 
Maryland Land Office Records 
Mr. Charles Carroll Jun’r his patt 1531 a Ceme Abby 
Manor. 

Frederick & ca. Know ye that whereas Charles Carroll 
of Prince Georges County by his humble petition to our 
agents for Management of Land Affairs within this prov¬ 
ince did set forth. He was seized in fee of and in the three 
following (Tracts or Parcells of land lying and being in 
the County aforesaid and contiguous to each other viz) 
Duddington Manor originally on the first day of March 
Anno domini sixteen hundred and seventy one granted 
unto a certain Thomas Notley for one thousand Acres under 
old Rent New Troy originally on the first day of March 
Anno Domini sixteen hundred and seventy one granted unto 
a certain Thomas Notley five hundred acres and three 
hundred acres part of a Tract called Duddington pasture 
originally on the first day of March Anno domini sixteen 
hundred and seventy one granted unto a certain Thomas 
Notley for eight hundred and thirty one acres under old 
rent contiguous to which Tracts the petitioner had dis¬ 
covered some Vacant Land and being desirous to add the 
same and reduce the same into one entire Tract and that 
on return of a certificate of such resurvey he making good 
rights to the vacancy added and complying with all requi¬ 
sites usual in such cases might have our grant of con¬ 
firmation Issue unto him thereon was warranted him and 
accordingly a Warrant on the sixth day of January seven¬ 
teen hundred and fifty-eight unto him for that purpose did 
issue but the said Warrant not being yet executed within 
the time therein limited it was on the fifth day of January 
continued in force for six months longer from that Date, 
In pursuance Whereof it is certified into our Land in our 
Land office that the aforesaid Tracts or parcells of Land 
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are resmrveyed by which it appears that that Tract called 
Duddington Manor contains fonr hundred and ninety- 
seven acres and an half acre, and that Tract called New 
Troy contains five hundred acres and that that Tract called 
Duddington pasture contains eight hundred and thirty-one 
acres, four hundred acres part thereof is conveyed by the 
aforesaid Charles Carroll Junior unto Mrs. Ann Young so 
that his part of the aforesaid Tract contains now no more 
than the quanttiy of four hundred and thirty-one acres 
and that there is the quantity of one hundred and two acres 
adn half an acre of vacant Land added for which he has 
paid and satisfied unto Edward Lloyd Esquire our present 
agent and Receiver General for our use as well the sum 
of five pounds two shilling and six pence sterling caution 
for the same as the sum of fifteen shillings sterling for 
some Improvements mentioned to be made thereon accord¬ 
ing to Charles—Lord Baron of Baltimore our Great Grand 
father of noble memory, his Instructions to Charles Car- 
roll Esquire his then agent bearing date at London the 
twelfth day of September seventeen hundred and twelve 
and registered in our Secretary’s Office of our said Prov¬ 
ince, Together with a paragraph of our Dear Father’s In¬ 
structions bearing date at London the fifteenth day of De¬ 
cember seventeen hundred and thirty-eight and registered 
in our Land Office. We do therefore hereby grant unto him 
the said Charles Carroll Junior all them the aforesaid 
Tracts or parcells of land now resurveyed with the vacancy 
added reduced into one entire Tract and still called “Cerne 
Abbey Manor.” Beginning for the resurvey of the whole 
at a bounded poplar standing on the East side of a Gutt 
on the North West side of the Eastern Branch of Potomack 
River the said poplar being the beginning Tree of a tract 
or parcell of land called the hope yard formerly granted 
unto Walter Hoape now in the possession of Eliphas 
Reyley, Barton Lucas and Henry Queen and running 
thence Viz. West two Degrees and a half Degree northerly 
one hundred and eleven perches then North by West eight 
perches, then West South West sixty perches to the last 
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line of Duddington Manor thence with the said Line re¬ 
versed north three hundred & eighty-five perches then 
North West nineteen perches to the second Line of New 
Troy then with the said Line to the end thereof North one 
hundred and sixty-five perches then with the third Line of 
the said Land West two hundred perches then South two 
hundred and seventeen perches and a half of a perch to 
the Intersection of the East line of Duddington pasture 
thence with the line reversed West two hundred and fifty- 
eight perches then South West thirty-seven perches to the 
South side of Goose Creek then down and with the said 
Creek as the said Creek runneth the six following courses 
viz. South eighty-five Degrees and three Quarters of a 
Degree Westerly twenty-four perches, then South seventy 
Degrees West fifty-four perches then South sixty-two De¬ 
grees West forty-four perches then South seventy-three 
Degrees West Twenty-four perches then South Twenty- 
one Degrees West eight perches to Matling’s point which 
make the mouth of Goose Creek aforesaid by Potomack 
River side then down and with the said River the two fol¬ 
lowing courses viz. South Thirty-eight Degrees East nine 
perches and an half then South fifty-four degrees East 
sixty perches to a small Bounded Cedar Tree standing 
by the River side being a Bounded Tree of Madam Ann 
Young’s part of Duddington Pasture then^with the Lines 
of her said part reversed the three following Courses 
Vizt. East one hundred and thirty-four perches then South 
thirty-four degrees East one hundred and seventy-two 
perches to a Bounded Hickory standing near the fork of 
Saint James Creek and on the West sidle the said fork 
thence down and with the said St. James Creek the nine 
following Courses viz. South seventeen Degrees and a 
half of a degree Westerly one hundred and twelve perches 
then South Twenty-six perches West fifty perches then 
South West twelve perches then South six degrees and a 
half of a dgree Westerly ninety-three perches and a half 
of a perch then South forty-three degrees and a half of a 
degree Easterly Twenty-seven perches and a quarter of a 

J 
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perch then South sixty-six degrees 'and a half of a Degree 
Easterly forty-three perches and three quarters of a perch 
then South Twelve degrees East seventeen perches then 
South Thirty-two Degrees East Twelve perches then North 
Eighty-seven degrees and a half of a degree Easterly ten 
perches To the point that makes the Eastermost side of the 
mouth of said James Creek on the North West side of the 
Eastern branch of Potomack River thence up and with 
the said Eastern branch as the North West side of the said 
Eastern branch runneth the twenty-five following Courses 
viz. North Twenty degrees East Twenty-four perches then 
North seven degrees East thirty-two perches, then North 
twenty-one degrees East thirty-two perches then North 
forty-one degrees East fourteen perches then North eight 
degrees East twenty-four perches then North sixty degrees 
East Twenty-eight perches then North thirty-two degrees 
East twenty perches then North thirteen degrees East six¬ 
teen perches then North thirty-three degrees and a half 
degree Easterly fourty-four perches then North fifty-two 
Degrees East fifty-two perches, then South sixty weight De¬ 
grees East twenty-eight perches then North seventy de¬ 
grees East Thirty-two perches then North Thirty degrees 
East ten perches then North four degrees east thirty-three 
perches then North sixty-six degrees east Twenty-seven 
perches then South fifty-five Degrees East thirty-two 
perches then south Twenty-nine degrees East seventy-five 
perches then South Eightv-six degrees East sixty-six 
perches then North Twenty-six Degrees East twenty-four 
perches then North twenty degrees East twenty-three 
perches then South eighty Degrees East eleven perches 
then North Eighty-three degrees and a half of a Degree 
Easterly twenty-eight perches then North fifty-eight degrees 
East forty-six perches then East by North thirteen perches 
and a Quarter of a perch then North sixty-six Degrees east 
seventy perches then with a straight line to the Beginning 
Bounded polar Tree, Containing and now laid, out for one 
Thousand five hundred and Thirty-one acres of land more 
or less according to the Certificate of Resurvey thereof 
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taken and returned into our Land Office bearing Date the 
sixteenth day of May seventeen hundred and fifty-nine and 
there remaining Together with all rights, profits, Benefits 
and privileges thereunto belonging Royal Mines Excepted 
To have and to hold the same unto him the said Charles 
Carroll Esquire his heirs and assigns forever to be holden 
of us and our heirs as of our Manor of Calverton in free 
and common soccage by fealty only for all Manner of 
Services yeilding and paying therefore yearly unto us and 
our heirs at our receipt at our City of Saint Marys at the 
two most usual feasts in the year viz: the feast of the 
annunciation of the Blessed Virgin Mary and Saint Michael 
the Arch Angel by even and equal portions the rent of 
one pound Twelve Shillings and eight pence Sterling in 
silver or gold or the full value thereof in such commodities 
as we and our heirs or such officer or officers as shall be 
appointed by us and our heirs from time to time to Collect 
and receive the same shall accept in Discharge thereof at 
the Choice of us and our heirs or such officer or officers 
aforesaid provided that if the said sum for a fine for alien¬ 
ation shall not be paid unto us and our heirs or such officer 
or officers aforesaid before such alienation and the said 
alienation entered upon record either in the provincial 
Court or County Court where the same parcell of Land 
Lieth within one month next after such alienation then 
the said alienation shall be void and of no effect. Given 
under our great Seal of our said province of Maryland this 
eighth day of January seventeen hundred and sixty. 

Witness Our Trusty and well beloved Horatio Sharpe 
Esqr. Lieutenant General and Chief Gov’r of our said 
province of Maryland and Chancellor and Keeper of the 
great Seal thereof. 

(THE GREAT SEAL) HORATIO SHARPE 
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Pltf. T 5 

Certificate & Plat Cerae Abby Manor, 1531, a 
Resurveyed 16th May, 1759 

Prince Georges County, ss: 

By Virtue of a Special Warrant of Resurvey Granted 
out of His Lordships Land Office to Charles Carroll Junior 
of Prince Georges County bearing date the sixth day Jan¬ 
uary Anno Domini seventeen hundred and fifty-eight, and 
by the last Renewment the fifth day of January Anno 
Domini seventeen hundred and fifty-nine. To Resurvey the 
three following Tracts or parcels of Land lying and being 
in the County aforesaid and contiguous to each other viz. 
Duddington Manor originally on the first Day of March 
Anno Domini sixteen Hundred and seventy-one granted 
unto a certain Thomas Notley for the quantity of one 
Thousand acres under old Rent, New Troy originally on 
the first day of March Anno Domini sixteen hundred and 
seventy-one granted unto the aforesaid Thomas Notley for 
the quantity of five Hundred acres under old Rent, and 
part of Duddington pasture originally on the first day of 
March Anno Domini sixteen hundred and seventy-one 
granted unto the aforesaid Thomas Notley for the quantity 
of three hundred acres under old Rent, all which said tracts 
was granted the said Thomas Notley under one patent by 
the name of Ceme Abbey Manor, To Resurvey the afore¬ 
said Tracts or parcels of land, To amend all Errors, and 
to Include the vacant land to the said Tracts of lands con¬ 
tiguous. I therefore Hereby Certify as Deputy Surveyor 
of Prince Georges County under His Excellency Horatio 
Sharpe Esqr Govenor of Maryland That I have carefully 
Resurveyed and laid out for and in the name of him the 
said Charles Carroll Junior the aforesaid three Tracts or 
parcells or land according to their antient meets and 
Bounds as shewn to me and find that the Tract or parcel 
of land called Duddington Manor to contain only five hun¬ 
dred and thirty-seven and a half acres, forty acres of which 
is navigable Water, Remains only four hundred and ninety- 
seven & a half acres, and the tract or parcel of Land 



459 


called New Troy contains five hundred acres, and the tract 
or parcel of Land called Duddington Pasture contains nine 
hundred and six acres, seventy five acres of which is navi¬ 
gable Water Remains Eight hundred & thirty one acres of 
Land out of which said tract four hundred acres has been 
sold out and conveyed by the said Charles Carroll Junior 
to Madam Ann Young, and the remaining four hundred 
and thirty acres is the property of the said Charles Carroll 
Junior, I have added the quantity of one hundred and two 
& a half acres of contiguous vacancy, and have reduced 
the aforesaid Tracts viz. Duddington Mannor & New Troy 
and the part of Duddington pasture with the contiguous 
vacancy into one entire Tract all which appears by the 
plats below, Beginning for the Resurvey of the whole at a 
Bounded poplar standing on the East side of a Gutt on 
the Northwest side of the Eastern Branch of Potomack 
River the said poplar, being the Beginning Tree of a 
Tract or parcel of Land called Houp yard formerly granted 
unto Walter Houp now in the possession of Eliphas Regley, 
Barton Lucas & Henry Queen and Running thence viz. 
West two degrees and a half of a degree Northerly one 
hundred and eleven perches, then North by West eighty 
perches then West South West sixty perches to the last line 
of Duddington Mannor thence with the said line reversed, 
North three hundred and eighty five perches, then North 
North West nineteen perches to the second line of New 
Troy then with the said line to the end thereof North one 
hundred and sixty five perches then with the third line of 
the said land West two hundred perches, then South Two 
hundred seventeen perches and a half of a perch to the 
Intersection of the east line of Duddington pasture thence 
with the said line revers’d West two hundred and fifty 
eight perches then Southwest thirty three perches to the 
South side of Gosse Creek, then down & with the said 
Creek, as the said Creek runneth the six following 
Courses vizt. South Eighty five degrees and three 
quarters of a degree westerly Twenty four perches, then 
South seventy degrees West fifty four perches, then 
South sixty two degrees West forty four perches, then v 
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South seventy three degrees West, Ten perches, then 
South forty eight degrees West Twenty four perches, 
then South Twenty one degrees west eight perches 
to Matling’s Point which makes the mouth of Goose Creek 
aforesaid by Potomack River side then down and with the 
said River the two following courses vizt. South thirty 
eight degrees East nine perches and a half then South 
fifty four degrees East sixty perches to a small bounded 
Cedar Tree standing by the river side being a bounded 
Tree of Madam Ann Youngs part of Duddington pasture 
then with the lines of her said part reversed the three fol¬ 
lowing courses vizt. East one hundred and seventy four 
perches, then South fifty degrees East one hundred and 
thirty four perches, then South thirty four degrees East 
one hundred & seventy two perches, to a Bounded Hickory 
standing near the fork of St. James’s Creek and on the 
West side of the said fork, thence down and with the said 
St. James’s Creek the nine following courses vizt., South 
seventeen degrees and a half of a degree Westerly one 
hundred and twelve perches, then South Twenty six de¬ 
grees West fifty perches, then South West Twelve 
perches, then South six degrees and a half of a Degree 
Westerly ninety three perches & a half of a perch then 
South forty three degrees and a half of a degree Easterly 
Twenty seven Perches and a quarter of a perch, then South 
sixty six degrees and a half of a degree Easterly forty 
three perches & three quarters of a perch then South twelve 
degrees East seventeen perches, then South thirty Two 
degrees East twelve perches, then North Eighty seven de¬ 
grees & a half of a degree Easterly Ten perches to the 
point that makes the Eastermost side of the mouth of Saint 
James’s Creek on the North West side of the Eastern 
branch of Potowmack River, then up and with the said 
Eastern branch as the North West side of the said Eastern 
branch Runneth the twenty five following courses vizt. 
North twenty degrees East twenty four perches, then North 
seven degrees East thirty two perches, then North twenty 
one degrees east thirty two perches then North forty one 
degrees East fourteen perches then North eight degrees 
East Twenty four perches, then North sixty degrees East 
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Twenty Eight perches, then North thirty two degrees East 
Twenty perches, then North Thirteen degrees East sixteen 
perches, then North thirty three degrees & a half of a 
degree Easterly forty four perches, then North fifty two 
degrees East fifty two perches, then South sixty eight 
degrees East twenty eight perches, then North sev¬ 
enty degrees East thirty three perches, then North 
thirty degrees East ten perches, then North four de¬ 
grees East thirty three perches, then North sixty six 
degrees East twenty seven perches, then South fifty 
five degrees East thirty two perc. then South twenty 
nine degrees East seventy five perches, then South Eighty 
six degrees East sixty six perches, then north twenty six 
degrees East twenty four perches, then North twenty de¬ 
grees East twenty two perches, then South eighty degrees 
East eleven perches, then North eighty three degrees and 
a half of a dgree Easterly twenty eight perches, then North 
fifty eight degrees East forty six perches, then East by 
North thirteen perches & a quarter of a perch, then North 
sixty six degrees East seventy perches, thence with a 
straight line to the first Beginning Bounded poplar Tree 
containing and now laid out for one thousand five hundred 
and thirty one acres of Land more or less and the whole 
now called Cerae Abbey Manor To be held of Calverton 
Manor, Resurveyed the sixteenth day of May Anno Domini 
seventeen hundred and fifty nine, By 

John F. A. Priggs, 

Dep. Sury. of Prince George’s County. 

Men d. Part of the Vacancy is cultivated on which is 
one clapboard house 12 by 10 and 1 old Decayed Ditto 
20 by 16 very Leaky and Redy to fall down. 

J. P. 

Filed Jun 20 1947 Charles E. Stewart, Clerk 
Plaintiff’s Exhibit No. T 22 

United States of America, Plaintiff 

v. 

Joseph Groen, et al, Defendants 
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• Equity No. 31578 

m • • • 

a Deed by and between Thomas Johns, James M. Lingan, 
William Deakins, Jr., Uriah Forrest, Benjamin Stoddert 
and Thomas Beall and John Mackall Gantt dated on the 
9th day of April A. D. 1793 and recorded on the 9th day 
of April A. D. 1793 in Liber A I folio (old 227 

(new 314. 

• • • • 

At the Bequest of Thomas Beall & John M. Gantt this 
Deed was Kecorded 9" April 1793, THIS INDENTURE 
made the Nineth day of April in the year of our Lord one 
thousand seven hundred and Ninety three, Between Thomas 
Johns, James M. Lingan, William Deakins Jun., Uriah 
Forrest and Benjamin Stoddert, of the State of Maryland 
of the one part and Thomas Beall, (Son of George) and 
John Mackall Gantt of the State of Maryland of the other 
part, WITNESSETH, That the said Thomas Johns, James 
M. Lingan, William Deakins Jun., Uriah Forrest and Ben¬ 
jamin Stoddert for and in Consideration of the Sum of 
five Shillings to each of them in hand paid by the said 
Thomas Beall (Son of George,) and John Mackall Gantt at 
or before the Sealing and Delivery of these presents the 
receipt whereof they do hereby respectively acknowledge 
and thereof do and each of them doth acquit the said 
Thomas Beall Son of George and John Mackall Gantt their 
Executors and Administrators and also for and in Consid¬ 
eration of the Uses and Trusts hereinafter mentioned to 
be performed by the said Thomas Beall (Son of George) 
and John Mackall Gantt and the Survivor of them and the 
heirs of such Survivor according to the true intent & 
meaning thereof have and each of them hath granted, 
bargained, sold, aliened, released, and Confirmed and by 
these presents do, and each of them doth grant, bargain, 
sell, alien, release and confirm unto the said Thomas Beall 
(Son of George) and John Mackall Gantt and the Survivor 
of them & the heirs of such Survivor all and each and every 
the lots, pieces and parcels of Ground of them the said 
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Thomas Johns, James M. Lingan, William Deakins Jnnr., 
Uriah Forrest and Benjamin Stoddert and every of them 
Sitnate and being in Carrollsburgh, and also in Hambnrgh 
in Prince Georges County with their Appurtenances. TO 
HAVE & TO HOLD the hereby bargained & Sold, lots, 
pieces and parcels of Ground with their Appurtenances to 
the said Thomas Beall, (Son of George) and John Mackall 
Gantt and the Survivor of them and the heirs of such 
Survivor forever, to and for the Special Trusts following 
and no other, that is to say, that all the said lots, pieces, 
& parcels of Ground hereby bargained and sold, to be laid 
out, together with the other Lands Designated for the 
purpose for a Federal City with such Streets, Squares, 
parcels and lots as the President of the United — for the 
time being hath approved or shall approve and that the 
said Thomas Beall (Son of George) and John Mackall 
Gantt or the Survivor of them or the heirs or such survivor 
shall convey to the Commissioners for the time being ap¬ 
pointed by Virtue of the Act of Congress intitled “An Act 
for Establishing the Temporary and Permanent Seat of the 
Government of the United States and their Successors for 
the Use of the United States forever all the said Streets 
and such of the said Squares, parcels and lots as the Presi¬ 
dent shall deem proper for the Use of the United States. 
And that one half the Quantity of the said lots, pieces & 
parcels hereby bargained and sold shall be Assigned and 
conveyed as near the old situations as may be to them the 
said Thomas Johns, James M. Lingan, William Deakins 
Junr., Uriah Forrest and Benjamin Stoddert respectively 
in fee Simple so that each respective former proprietor 
shall have made up to him one half of his former Quantity 
and in as good a Situation, but if from appropriations for 
the Use of the United States one half the Quantity cannot 
be assigned to any former proprietor in like Situation then 
shall their be satisfaction made him in Ground within the 
Federal City by Consent and agreement between him and 
the Commissioners but if they shall disagree then shall the 
same proprietor receive a just and full compensation in 
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money in lieu of Land. And that such parts of the said 
lots, pieces, and parcels hereby bargained and sold, which 
shall remain clear of appropriations for the Use of the 
United States and which shall remain after satisfaction 
in land to the now proprietors shall and may be sold at 
such time or times in such manner and on such terms and 
conditions as the President of the United States for the 
time being shall direct: and that the said Thomas Beall 
(Son of George) and John Mackall Gantt or the Survivor of 
them or the heirs of such survivor will on the order or 
directions of the President convey the same to the respec¬ 
tive purchasers in fee Simple according to such Direction 
and the terms and Conditions of such purchases: and the 
produce of the sales shall as far as Necessary be in the 
first place applied to make good the payment in money 
(where compensation is to be made in money) and what 
thereof may remain in money or securities of any kind 
shall be paid, Assigned, Transferred and Delivered over 
to the President for the time being as a grant of money and 
to be applied for the purposes and according to the Act 
of Congress aforesaid. But the said Conveyances to the 
purchasers, shall be on and subject to such terms and 
conditions as shall be thought reasonable by the President 
for the time being for regulating the materials and manner 
of the Buildings and Improvements on the lots Generally 
in the said City or in particular Streets or parts thereof 
for comon convenience, safety, and Order: Provided such 
terms and Conditions be declared before the sale of any of 
the said lots under the Direction of the President. And 
because it may so happen that by the Deaths or Removals 
of the said Thos. Beall (Son of Geo.) and John Mackall 
Gantt or from other causes, Difficulties may Occur in fully 
perfecting the said Trusts by Executing all the said Con¬ 
veyances if no eventual provision is made it is therefore 
agreed and covenanted between all the said parties that 
the said Thomas Beall Son of George, and John Mackall 
Gantt or either of them or the heirs of either of them 
Lawfully may and that they at anytime at the Request of 
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the President of the United States for the time being will 
convey all or any part of the said lands hereby bargained 
& sold which shall not then have been conveyed in execution 
of the Trusts aforesaid to such person or persons as he 
shall appoint in fee Simple Subject to the trusts then re¬ 
maining to be executed and to the end that the same may 
be perfected. And it is farther granted and agreed between 
all the said parties and each of the said parties doth for 
himself respectively and his heirs covenant and grant to 
and with the others of them that he and they shall and will 
if required by the President of the United States for the 
time being join in and execute any farther Deed or Deeds 
for carrying into Effect the Trusts, purposes and true 
intent of the present Deed. 

IN WITNESS whereof the parties to these presents have 
hereunto interchangeably set their hands and affixed their 
Seals the day and year first above Written. 

Signed, Sealed & Delivered 
in the presence of 
Tho. Cook 
Daniel Carroll 

Thomas Johns (Seal) 

James M. Lingan (Seal) 

William Deakins Junr. 

(Seal) 

Uriah Forrest (Seal) 

Ben Stoddert (Seal) 

.RECEIVED by each of us this Nineth day of April 1793, 
of the within named Thomas Beall (Son of George) and 
John Mackall Gantt the Sum of five Shillings Current 
money. Witness our hands. 

Test 

Tho. Cook 

Thomas Johns 
Jas. M. Lingan 
Will Deakins Junr. 

Ben Stoddort 
Uriah Forrest 
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On the Back of which Deed was Indorst. this To Wit: 
District of Columbia. 

On the Nineth day of April 1793 came before me one of the 
Commissioners of the Federal Buildings Thomas Johns, 
William Deakins Junr., James M. Lingan, Uriah Forrest 
and Benjamin Stoddert and Severally acknowledged each 
for himself the within Instrument of Writing to be his Act 
and Deed and at the same, time came Jane—the Wife of 
said William Deakins, Janet the Wife of said James M. 
Lingan, Rebecca the Wife of said Uriah Forrest and 
Rebecca the Wife of said Benjamin Stoddort and being by 
me privately Examined apart from and out of the hearing 
of their said respective Husbands, each and every of them 
relinquished all right and Title of Dower to the within 
bargained Lands and Premises and each of them declared 
that she made such release of Dower and this acknowledge¬ 
ment Voluntarily and freely without being induced thereto 
by fear or threats of ill usage from her husband or fear 
of his Displeasure. 

Acknowledged before, Danl. Carroll 

• • • • 

Filed Jun 20 1947 Charles E. Stewart, Clerk 
Plaintiff’s Exhibit No. T 23 

United States of America, Plaintiff 


v . 

Joseph Groen, et al, Defendants 
Equity No. 31578 

• • • • 

A Deed by and between Notley Young, George Digges and 
Thomas Beall and John Mackall Gantt dated on the 25th 
day of January A. D. 1792 and recorded on the 10th day of 
February A. D. 1792 in Liber Al at folio Old 42 

New 63 

• • • • 
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No. 21 

Recorded 

At 

At the request of Thomas Beall of George and John 
Mackall Gantt the following deed was recorded this 10th 
day of February 1792 to wit: This Indenture made the 
twenty-fifth day of January in the year of our Lord one 
Thousand seven hundred and ninety two between Notley 
Young and George Digges of the State of Maryland of the 
one part, and Thomas Beall (son of George) and John 
Mackall Gantt, of the State of Maryland, of the other part, 
Witnesseth, that the said Notley Young and George Digges 
for, and in consideration of the sum of five shillings to 
each of them in hand paid by the said Thomas Beall, (son 
of George) and John Mackall Gantt, at or before the 
sealing and delivery of these presents, the receipt whereof 
they do hereby respectively acknowledge, and thereof do, 
and each of them doth hereby acquit the said Thomas Beall 
(son of George) and John Mackall Gantt, their executors, 
and administrators, and also for and in consideration of 
the uses and Trusts hereinafter mentioned to be performed 
by the said Thomas Beall, (son of George) and John 
Mackall Gantt, and the survivor of them and the heirs of 
such survivor, according to the True intent and meaning 
thereof, have, and each of them hath granted, Bargained, 
sold, aliened, released, and confirmed and by these presents 
do, and each of them doth grant, bargain, sell, alien, release 
and confirm unto the said Thomas Beall (son of George) 
and John Mackall Gantt, and the survivor of them, and the 
heirs of such survivor, all, and each, and every the lots, 
pieces, and parcells of ground of them the said Notley 
Young and George Diggs, and every of them, situate and 
being in Carrollsburgh, and also in Hamburgh, in Prince 
George’s County, with their appurtenances to have and to 
hold the hereby bargained and sold lots, pieces, and parcels 
of ground, with their appurtenances to the said Thomas 
Beall, (son of George) and John Mackall Gantt, and the 
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survivor of them, and the heirs of such survivor forever, 
to and for the special trusts following, and no other, that 
is to say, that all the said lots, pieces, and parcels of 
ground hereby bargained and sold, be laid out, together 
with the other lands designated for that purpose for a 
Federal City, with such streets, squares, parcells, and lots 
as the President of the United States, for the time being 
hath approved or shall approve, and that the said Thomas 
Beall (son of George) and John Mackall Gantt or the 
survivor of them or the heirs of such survivor shall convey 
to the Commissioners for the time being appointed by 
virtue of the act, entitled an act for establishing the 
Temporary and Permanent seat of the Government of the 
United States,’ , and their successors for the use of the 
United States, forever, all the said streets and such of the 
said squares, parcels and lots, as the President shall deem 
proper, for the use of the United States, and that one 
half the Quantity of the said lots, pieces, and parcels 
hereby Bargained and sold shall be assigned and conveyed 
as near the old situations as may be to them the said Notley 
Young and George Digges respectively in fee simple, so 
that each respective former proprietor shall have made 
up to him one half of his former Quantity, and in as good 
a situation, but if from appropriations for the use of the 
United States one half the Quantity cannot be assigned to 
any former proprietor in like situation, then shall there 
be satisfaction made him in ground within the federal 
City, by consent and agreement between him and the 
Commissioners; but if they should disagree, then shall the 
same proprietor receive a just and full compensation in 
money, in lieu of land, and that such parts of the said lots, 
pieces, and parcels hereby Bargained and sold, which shall 
remain clear of appropriations for the use of the United 
States, and which shall remain after satisfaction in Land, 
to the now Proprietors, shall and may be sold at such time 
or times in such manner, and on such Terms and conditions 
as the President of the United States, for the time being 


shall direct; and that the said Thomas Beall, (son of 
George) and John Mackall Gantt or the survivor of them, 
or the heirs of such survivor, will on the order or directions 
of the President, convey the same to the respective pur¬ 
chasers in fee simple, according to such direction and the 
Terms and conditions of such purchasers; and the produce 
of the sales shall as far as necessary, be in the first place 
applied to make good the payment in money (where 
compensation is to be made in money) and what thereof 
may remain in money or securities of any kind shall be 
paid, assigned, Transferred, and delivered over to the 
* President for the time being as a grant of money and to 
be applied for the purposes and according to the act of 
Congress aforesaid. But the said Conveyances to the pur¬ 
chasers shall be on and subject to such Terms and condi¬ 
tions as shall be thought reasonable by the President, for 
the time being, for regulating the materials and manner of 
the Buildings, and improvements on the lots generally in 
the said City, or in particular Streets, or parts thereof, for 
common convenience, safety and order, provided such terms 
and conditions, be declared before the sale of any of the 
said lots, under the direction of the President and because 
it may so happen that by the deaths or removals of the 
said Thomas Beall (son of George) and John Mackall 
Gantt, or from other causes, difficulties may occur in fully 
perfecting the said Trusts by executing all the said con¬ 
veyances if no eventual provision is made, it is therefore 
agreed and covenanted, between all the said parties, that 
the said Thomas Beall (son of George) and John Mackall 
Gantt, or either of them, or the heirs of either of them 
lawfully may and that they, at anytime, at the request of 
the President of the United States for the time being will 
convey all or any of the said lands hereby Bargained and 
sold, which shall not then have been conveyed in Execution 
of the Trusts aforesaid to such person or persons as he 
shall appoint in fee simple, subject to the Trusts then 
remaining to be executed and to the end that the same may 
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be perfected, and it is farther granted and agreed between 
all the said parties, and each of the said parties doth for 
himself respectively and his heirs covenant and grant to, 
and with the others of them that he and they shall and will, 
if required by the President of the United States, for the 
time being join in execute any farther deed or deeds for 
carrying into effect the Trusts, purposes, and true intent 
of the present deed, In Witness whereof the parties to 
these presents have hereunto interchangeably set their 
hands, and affixed their seals, the day and year first above 
written. 

Signed, Sealed, and delivered, in the Presence of—) 

DanL Carroll Benja. Young ) 

Notely Young (Seal) 

George Digges (Seal) 

On which deed was the following endorsements To Wit: 
Received by each of us this twenty fifth day of January 
1792 of the within named Thomas Beall (son of George) 
and John Mackall Gantt, the sum of five shillings Current 
money. Witness our hands. 

Test Notley Young 

DanL Carroll, Benja. Young George Digges 
Maryland, Territory of Columbia to wit: On the twenty 
fifth day of January 1792 came before me one of the 
Commissioners appointed by virtue of the act of Congress 
“entitled” an act for establishing the Temporary and Per¬ 
manent seat of the Government of the United States the 
within named Notley Young and George Digges and ac¬ 
knowledged the within instrument of Writing to be their act 
and deed, and at the same time came Mary Young and 
Catherine Digges the wifes of the said Notley Young and 
George Digges and being by me privately examined apart 
from and out of the hearing of their said husbands relin¬ 
quished all her right and title of dower to the within Bar¬ 
gained lands and premises and they declared that they made 
such such their release of dower and this their acknowl¬ 
edgement voluntarily and freely without being induced 
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thereto by fear or threats of ill usage from their said 
husband or thro’ fear of their displeasure. 

Acknowledged before Danl. Carroll 
• • • • 

Plaintiff's Exhibit T-24 

a Deed by and between Thomas Johnson, Daniel Carroll 
and Thomas Beall and John Mackall Gantt, dated on the 
11th day of January A. D. 1792 and recorded on the 10th 
day of February A. D. 1792 in Liber AI at folio (Old 44 

(New 66. 

• • • • 

No. 22 

AT the request of Thomas Beall of George , and John 
Mackall Gantt the following deed was recorded this 10th 
day of February 1792, To wit: 

This Indenture made the eleventh day of January in the 
year of our Lord one thousand seven hundred and ninety 
two between Thomas Johnson and Daniel Carroll of the 
state of Maryland of the one part, and Thomas Beall (son 
of George) and John Mackall Gantt, of the State of Mary¬ 
land of the other part, Witnesseth, that the said Thomas 
Johnson, and Daniel Carroll, for, and in consideration of 
the sum of five shillings to each of them in hand paid by 
the said Thomas Beall, (son of George), and John Mackall 
Gantt at or before the sealing and delivery of these pres¬ 
ents, the receipt whereof they do hereby respectively ac¬ 
knowledge and thereof do, and each of them doth hereby 
acquit the said Thomas Beall (Son of George) and John 
Mackall Gantt, their executors and administrators, and 
also for and in consideration of the uses and Trusts here¬ 
inafter mentioned to be performed by the said Thomas 
Beall (son of George) and John Mackall Gantt, and the 
survivor of them, and the Heirs of such survivor, according 
to the True intent and meaning thereof, have and each of 
them hath granted, Bargained sold, aliened, released and 
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confirmed, and by these presents, do and each of them doth 
grant, Bargain, sell, alien, release and confirm unto the 
said Thomas Beall (son of George) and John Mackall 
Gantt, and the survivor of them, and the heirs of such sur¬ 
vivor, all and each, and every the lots, pieces, and parcels 
of ground of them the said Thomas Johnson, and Daniel 
Carroll and every of them, situate and being in Carrolls- 
burgh, and also in Hamburgh, in Prince George’s County 
with their appurtenances. To have and To Hold the hereby 
bargained and sold lots, pieces, and parcels of ground, 
with their appurtenances to the said Thomas Beall (son 
of George) and John Mackall Gantt, and the survivor of 
them, and the heirs of such survivor forever, to and for 
the special Trusts following and no other that is to say, 
that all the said Lotts, pieces, and parcels of ground 
hereby bargained and sold, be laid out, together with the 
other lands designated for that purpose, for a federal 
City, with such streets, squares, parcels, and Lotts as the 
President of the United States for the time being hath 
approved or shall approve and that the said Thomas Beall 
(son of George) and John Mackall Gantt, or the survivor 
of them or the heirs of such survivor, shall convey to the 
Commissioners for the time being, appointed by virtue of 
the act of Congress, entitled ‘‘an act for establishing the 
Temporary and Permanent seat of the Government of the 
United States and their successors for the use of the United 
States, forever, all the said Streets, and such of the said 
squares, parcels and lots, as the President shall deem 
proper, for the use of the United States, and that one half 
the quantity of the said lots, pieces and parcels hereby 
bargained and sold, shall be assigned and conveyed as 
near the old situations as may be to them the said Thomas 
Johnson and Daniel Carroll, respectively in fee simple, so 
that each respective former proprietor shall have made up 
to him one half of his former quantity and in as good a 
situation, but if from appropriations for the use of the 
United States one half the Quantity cannot be assigned to 
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any former proprietor in like situation then shall there be 
satisfaction made him in ground within the federal City, 
by consent and agreement between him and the Commis¬ 
sioners, but if they should disagree, then shall the same 
proprietor receive a just and full compensation in money, 
in Lieu of land, and that such parts of the said lots, pieces 
and parcels hereby Bargained and sold which shall remain 
clear of appropriations for the use of the United States 
and which shall remain after satisfaction in land to the 
now proprietors shall and may be sold at such time or 
times in such manner and on such terms and conditions as 
the President of the United States, for the time being shall 
direct; and that the said Thomas Beall, (Son of George) 
and John Mackall Gantt, or the survivor of them or the 
heirs of such survivor will on the order or directions of 
the President, convey the same to the respective purchasers 
in fee simple, according to such direction, and the Terms 
and conditions of such purchases; and the Produce of the 
sales shall as far as necessary be in the first place applied 
to make good the payment in money (where compensation 
is to be made in money) and what thereof may remain in 
money or securities of any kind shall be paid, assigned, 
transferred, and delivered over to the President, for the 
time being as a grant of money, and to be applied for the 
purposes, and according to the act of Congress aforesaid, 
but the said conveyances to the purchasers shall be on, and 
subject to such terms and conditions, as shall be thought 
reasonable by the President for the time being, for regulat¬ 
ing the materials and manner of the Buildings and im¬ 
provements on the lots, generally, in the said City, or in 
particular streets, or parts thereof for common convenience, 
safety and order, Provided such Terms and conditions be 
declared before the sales of any of the said lots, under the 
direction of the President, and because it may so happen 
that by the deaths or removals of the said Thomas Beall 
(son of George) and John Mackall Gantt or from other 
causes, difficulties may occur in fully perfecting the said 
Trusts, by executing all the said conveyances if no eventual 
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provision is made it is therefore agreed and covenanted 
between all the said parties that the said Thomas Beall 
(Son of George) and John Mackall Gantt or either of them, 
or the heirs of either of them lawfully may and that they, 
at any time, at the request of the President of the United 
States for the time being, will convey all or any of the 
said lands hereby Bargained and sold, which shall not then 
have been conveyed in execution of the Trusts aforesaid 
to such person or persons as he shall appoint in fee simple 
subject to the trusts then remaining to be executed, and to 
the end that the same may be perfected, and it is further 
granted and agreed between all the said parties and each of 
the said parties doth for himself, respectively, and hi:; heirs 
covenant and grant to and with the others of them that he 
and they shall and will if required by the President of the 
United States for the time being join in and execute any 
further deed or deeds for carrying into effect the Trusts 
purposes and True intent of the present deed. In Witness 
whereof the parties to these presents have hereunto inter¬ 
changeably set their hands, and affixed their seals, the day 
and year first above written. 

Signed, sealed, and delivered in the presence of) 

Will Deakins Junr. 

Th. Johnson (SEAL) 

Danl. Carroll (SEAL) 

On the Back of which deed was the following endorsements 
To wit: 

District of Columbia, Received this eleventh day of Janu¬ 
ary, 1792 by each of us, of the within named Thomas Beall 
(Son of George) and John M. Gantt the sum of five shillings 
Current money, Witness our hands. 

Test 

Will Deakins Junr. 

Th. Johnson 

Danl. Carroll 

COLUMBIA to wit, on the eleventh day of January 1792 
the within Thomas Johnson and Daniel Carroll came before 
me one of the Commissioners appointed by virtue of the 
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act of Congress entitled 4 ‘an act for establishing the 
Temporary and permanent seat of the government of the 
United States and acknowledged the within Instrument of 
writing to be their act and deed. 

Acknowledged before Dd. Stuart 

i 

Filed Jun 20 1947 Charles E. Stewart, Clerk 
Plaintiff’s Exhibit No. T 25 

United States of America, Plaintiff 

v. 

Joseph Groen, et al, Defendants 

Equity No. 31578 

• • • • 

A Deed by and between David Ross Horatio Ross Archibald 
Ross and Thomas Beall and John Mackall Gantt recorded 
on the 9th day of May A. D. 1793 in Liber A 1 at Folio 
Old 254 
New 345 

• • • • 

At the Request of Thomas Beall & John M. Gantt this 
Deed was recorded 9" of May 1793. THIS INDENTURE 
made the thirteenth day of April in the year of our Lord 
one thousand seven hundred and Ninety three, BETWEEN 
David Ross, Horatio Ross and Archibald Ross of the State 
of Maryland of the one part, and Thomas Beall (Son of 
George) and John Mackall Gantt of the State of Maryland 
of the other part, WITNESSETH that the said David 
Ross, Horatio Ross and Archibald Ross for and in con¬ 
sideration of the sum of five shillings to each of them 
in hand paid by the said Thomas Beall (Son of George) 
and John Mackall Gantt at or before the sealing and 
delivery of these presents the receipt whereof they 
do hereby respectively acknowledge and thereof do 
and each of them doth hereby acquit the said Thomas 
Beall son of George, and John Mackall Gantt their 
executors and administrators and also for and in 
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consideration of the uses and trusts hereinafter men¬ 
tioned to be performed by the said Thomas Beall, Son of 
George, and John Mackall Gantt and the survivor of them 
and the heirs or such survivor according to the true intent 
and meaning thereof have and each of them hath granted, 
bargained, sold, aliened, released and confirmed and by 
these presents do and each of them doth grant, bargain, 
sell, release and confirm unto the said Thomas Beall, Son 
of George, and John Mackall Gantt and the survivor of 
them and the heirs of such survivor all and each and every 
the lots, pieces, and parcels of ground of them the said 
David Ross, Horatio Ross and Archibald Ross and every 
of them situate and being in Carrollsburgh and also in 
Hamburgh in Prince Georges county with their appurte¬ 
nances, TO HAVE AND TO HOLD the hereby bargained 
and sold lotts, pieces and parcels of ground with their 
appurtenances to the said Thomas Beall (Son of George) 
and John Mackall Gantt and the survivor of them and the 
heirs of such survivor forever, to and for the special trusts 
following and no other that is to say that all the said lots, 
pieces, and parcels of ground hereby bargained & sold be 
laid out together with the other Lands designated for that 
purpose for a Federal City with such streets, squares, 
parcels and lots as the President of the United States for 
the time being hath approved or shall approve: and that 
the said Thomas Beall (Son of George) and John Mackall 
Gantt or the Survivor of them or the heirs of such survivor 
shall convey to the Commissioners for the time being 
appointed by virtue of the act of Congress intitled “An 
Act for establishing the temporary & permanent seat of 
the government of the United States” and their successors 
for the use of the United States forever, all the said Streets 
and such of the said squares, parcels, and lots as the 
President shall deem proper for the Use of the United 
States. And that one half the Quantity of the said lots, 
pieces, and parcels hereby bargained and sold shall be 
assigned and conveyed as near the old situations as may be 
to them the said David Ross, Horatio Ross and Archibald 
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Boss respectively in fee simple so that each respective 
former proprietor shall have made up to him one half of 
his former quantity and in as good a situation but if from 
appropriations for the Use of the United States one half 
the quantity cannot be assigned to any former proprietor 
in like situation then shall there be satisfaction made him 
in ground within the Federal City by consent and agreement 
between him and the Commissioners: but if they should dis¬ 
agree then shall the same proprietor reecive a just and full 
compensation in money in lieu of land. And that such parts 
of the said lots, pieces and parcels hereby bargained and 
sold which shall remain clear of appropriations for the use 
of the United States and which shall remain after satisfac¬ 
tion in land, to the now proprietors shall and may be sold 
at such time or times, in such manner and on such terms 
and conditions as the President of the United States for the 
time being shall direct; and that the said Thomas Beall 
(Son of George) and John Mackall Gantt or the survivor 
of them or the heirs of such survivor will on the order or 
directions of the President convey the same to the respec¬ 
tive purchasers in fee simple according to such direction 
and the terms and conditions of such purchases; and the 
produce of the sales shall as far as necessary be in the 
first place applied to make good the payment in money 
(where compensation is to be made in money) and what 
thereof may remain in money or securities of any kind, 
shall be paid, assigned, transferred and delivered over to 
the President, for the time being as a grant of money and 
to be applied for the purposes and according to the Act 
of Congress aforesaid. But the said conveyances to the 
purchasers shall be on and subject to such terms & Condi¬ 
tions as shall be thought reasonable by the President for 
the time being for regulating the Materials and manner of 
the buildings and improvements on the lotts generally in 
the said City or in particular Streets or parts thereof for 
common convenience, safety and Order: provided such 
terms and conditions be declared before the sale of any of 
the said lotts under the direction of the President. And 
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because it may so happen that by the deaths or removals 
of the said Thomas Beall (Son of George) and John Mackall 
Gantt or from other causes, dificulties may occur in fully 
perfecting the said Trusts by executing all the said Con¬ 
veyances if no eventual provision is made: it is therefore 
agreed & Covenanted between all the said parties, that the 
said Thomas Beall, Son of George, and John Mackall Gantt 
or either of them or the heirs or either of them lawfully 
may and that they at anytime, at the request of the Presi¬ 
dent of the United States for the time being will convey 
all or any of the said Lands hereby bargained and sold 
which shall not then have been conveyed in execution of the 
trusts aforesaid to such person or persons as he shall 
appoint in fee simple, subject to the trusts then remaining 
to be executed and to the end that the same may be per¬ 
fected. And it is further granted and agreed between all 
the said parties and each of the said parties doth for 
himself respectively and his heirs, covenant and grant to 
and with the others of them that he and they shall and will, 
if required by the President of the United States for the 
time being join in and execute any farther Deed or Deeds 
for carrying into effect the trusts, purposes and true intent 
of the present Deed. IN WITNESS whereof the parties 
to these presents have hereunto interchangeably set their 
hands & affixed their seals the day and year first above 
Written. 

David Boss (SEAL) 

Horatio Ross (SEAL) 

Archd. Boss (SEAL) 

Signed, Sealed & Delivered 

in the presence of 

Rd. Cramphin, Isaac Walker 

Received by each of us this thirteenth day of April 1793, 
of the within named Thomas Beall (Son of George) and 
John Mackall Gantt the sum of five shilings, Current money, 
witness our hands. 

David Ross, Horatio Ross 

Archd. Ross 
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Test Rd. Cramphin 
Isaac Walker 

On the back of which Deed was thns Indorst. To Wit: 
Prince Georges County, To Wit: On the thirteenth day of 
April 1793, Came before us two of the Justices of the peace 
of Prince Georges County the within written David Ross, 
Horatio Ross and Archibald Ross and severally acknowl¬ 
edged the within mentioned instrument of writing to be 
their act and Deed. And at the same time Came Henrietta 
Maria, the wife of the said David Ross and being by us 
privately examined apart from and out of the hearing of 
her said Husband relinquished all right and title of dower 
to the within bargained Lands & premises and she declared 
that she made such release of dower and this her acknowl¬ 
edgement voluntarily and freely without being induced 
thereto by fear or threats of ill usage from her said Hus¬ 
band or. thro’ fear of his displeasure. 

Acknowledged before Rd. Cramphin, Isaac Walker 
• • • • 

Filed Jun 20 1947 Charles E. Stewart, Clerk 

Plaintiff’s Exhibit No. T 26 

United States of America , Plaintiff 

v. 

Joseph Groen, et al, Defendants 

Equity No. 31578 

• • * • 

s 

A Deed by and between John Earle and Thomas Beall and 
John Mackall Gantt, dated on the 10th day of October A. D. 
1791 and recorded on the 1st day of January A. D. 1791 
in Liber A 1 at folio Old 287 

New 383 

• • • * 

At the Request of Thomas Beall & John M. Gantt this 
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Deed was recorded the first day of January 1791. This 
Indenture made the tenth day of October in the year of our 
Lord one thousand seven hundred and ninety one, Between 
James Earle of Kent County of the State of Maryland of 
the one part and Thomas Beall (son of George) and John 
Mackall Gantt of the state of Maryland of the other part, 
Witnesseth that the said James Earle for and in considera¬ 
tion of the sum of five shillings to him in hand paid by the 
said Thomas Beall (son of George) & John Mackall Gantt 
at or before the sealing and delivery of these presents the 
receipt whereof he doth hereby acknowledge and thereof 
doth hereby acquit the said Thomas Beall (son of George) 
and John Mackall Gantt their executors and administrators 
and also for and in consideration of the uses and trusts 
hereinafter mentioned to be performed by the said Thomas 
Beall (son of George) and John Mackall Gantt and the 
survivor of them and the heirs of such survivor according 
to the true intent and meaning thereof hath granted, bar¬ 
gained, sold, aliened, released and confirmed and by these 
presents doth grant, bargain, sell, alien, release and confirm 
unto the said Thomas Beall (son of George) and John 
Mackall Gantt and the survivor of them & the heirs of such 
survivor the lott, piece, and parcel of ground of him the 
said James Earle known and distinguished as No. 23 or by 
whatever other number the same may be known & distin¬ 
guished situate and being in Carrollsburgh in Prince 
Georges County with with the appurtenances. To Have 
and To Hold the hereby bargained and sold lott, piece, and 
parcel of ground with the appurtenances to the said Thomas 
Beall (son of George) and John Mackall Gantt and the 
survivor of them and the heirs of such survivor forever, 
To and for the special trusts following and no other that is 
to say, that all the said lott, piece and parcel of ground 
hereby bargained and sold be laid out together with the 
other lands designated for that purpose: for a Federal City 
with such streets, squares, parcels and lotts as the Presi¬ 
dent of the United States for the time being hath approved, 
or shall approve: and that the said Thomas Beall (son of 
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George) and John Mackall Gantt or the survivor of them or 
the heirs of such survivor shall convey to the Commission¬ 
ers for the time being appointed by virtue of the Act of 
Congress intitled “An Act for establishing the temporary 
and permanent seat of the government of the United States 
and their successors for the use of the United States forever 
all the said streets and such of the said squares, parcels and 
lotts as the President, shall deem proper for the use of the 
United States. And that one half the quantity of the said 
lott, piece, and parcel hereby bargained & sold shall be 
assigned and conveyed as near the old situations as may 
be to him the said James Earle in fee simple so that each 
respective former proprietor shall have made up to him 
one half of his former quantity and in as good a situation: 
but if from appropriations for the use of the United States 
one half the quantity cannot be assigned to any former 
proprietor in like situation then shall there be satisfaction 
made him in ground within the Federal City, by consent & 
agreement between him and the Commissioners: but if 
they should disagree then shall the same proprietor receive 
a just & full compensation in money, in lieu of Land. And 
that such parts of the said lott, piece, & parcel hereby bar¬ 
gained and sold which shall remain clear of appro¬ 
priations for the use of the United States and which 
shall remain after satisfaction in land to the now pro¬ 
prietor: shall and may be sold at such time or times 
in such manner and on such terms and conditions as 
the President of the United States for the time being 
shall direct; and that the said Thomas Beall (son of 
George) and John Mackall Gantt, or the survivor of 
them or the heirs of such survivor will on the order 
or directions of the President convey the same to the 
respective purchasers in fee simple, according to such di¬ 
rection and the terms and conditions of such purchasers 
and the produce of the sales shall as far as necessary be 
in the first place applied to make good the payment in 
money, where compensation is to be made in money and 
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what thereof may remain in money or securities of any 
kind shall be paid, assigned, transferred and delivered over 
to the President, for the time being as a grant of money 
and to be applied for the purposes, and according to the 
Act of Congress aforesaid, But the said conveyances to the 
Purchasers shall be on and subject to such terms and 
conditions as shall be thought reasonable by the President 
for the time being for regulating the materials and manner 
of the buildings & improvements on the lotts, generally 
in the said City or in particular streets or parts thereof for 
common convenience, safety, and order: provided such 
terms and conditions be declared before the sale of any of 
the said lotts under the direction of the President. And 
because it may so happen that by the deaths or removals 
of the said Thomas Beall (son of George) and John Mackall 
Gantt or from other causes, dificulties may occur in fully 
perfecting the said trusts by executing all the said con¬ 
veyances if no eventual provision is made; it is therefore 
agreed and covenanted between all the said parties that 
the said Thomas Beall (son of George) and John Mackall 
Gantt or either of them or the heirs of either of them 
lawfully may: and that they at anytime at the request of 
the President of the United States for the time being will 
convey all or any of the said Lands hereby bargained and 
sold which shall not then have been conveyed in execution 
of the trusts aforesaid to such person or persons as he 
shall appoint in fee simple subject to the trusts then re¬ 
maining to be executed and to the end that the same may 
be perfected. And it is farther granted and agreed between 
all the said parties and each of the said parties doth for 
himself respectively and his heirs covenant and grant to 
and with the others of them that he and they shall and will 
if required by the President of the United States, for the 
time being join in and execute any farther Deed or Deeds 
for carrying into effect the trusts, purposes and true intent 
of the present Deed. In Witness whereof the parties to 
these presents have hereunto interchangeably set their 


483 


hands & affixed their seals the day and year first above 
Written. 

Signed, Sealed & Delivered in the presence of 
Samuel Chew, Jere Nichols James Earle (Seal) 

Received this tenth day of October 1791, of the within 
named Thomas Beall son of George, and John Mackall 
Gantt the sum of five shillings Current Money, Witness my 
hand. 

Test Samuel Chew James Earle 

State of Maryland, Kent County, To Wit: On the tenth day 
of October 1791 came before the subscribers two of the 
Justices of the peace of Kent County aforesaid the within 
written James Earle and acknowledged the above instru¬ 
ment of writing to be his act & Deed. 

Samuel Chew, Jere Nichols 
On the back of which Deed was thus Indorst. To Wit: 

Kent County State of Maryland, I, Benjamin Chambers 
Clerk of Kent County Court do hereby certify that Samuel 
Chew Esq. one of the Gentlemen befor whom the within 
Deed was acknowledged is one of the Associate Justices 
of Kent County Court and that Jere Nichols the other 
Gent, before whom the within Deed appears to have been 
acknowledged is one of the Justics of the peace for the 
County afsd. thereto Legally commissioned authorized & 
etc. and that to all their acts as such due faith & credit is 
and ought to be given. 

In Testimony whereof I have hereto set my hand & 
affixed the seal of my office for the County aforesaid this 8" 
day of Oct. 1791. 

(S.S.) Ben Chambers 

• • • • 

Filed Jun 20 1947 Charles E. Stewart, Clerk 
Plaintiff’s Exhibit No. T 27 

United States of America, Plaintiff 

v. 

Joseph Groen, et al, Defendants 
Equity No. 31578 
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• • • • 

a Deed by and between Th. Johnson, Dd Stuart, Danl. 
Carroll and William Augustin Washington, recorded on the 
20th day of September A. D. 1793 in Liber B2 at folio 318. 

• • • • 

No. 354 

At the request of the Commissioners appointed under 
the act of Congress entitled “An Act for establishing the 
temporary and permanent seat of the government of the 
United States” the following Certificate was recorded the 
20th day of September, 1793. 

The Commissioners appointed under virtue of the Act 
of Congress entitled “An Act for establishing the tempo¬ 
rary and permanent seat of the government of the United 
States” and William Augustin Washington, the original 
proprietor of Lot number twenty in Carrollsburgh have 
agreed on the assignment and division of the said Lot and 
do hereby divide the same as follows to wit. The Com¬ 
missioners aforesaid do assign and allot to the said William 
Augustin Washington Lot number Three in Square num¬ 
ber Six Hundred and Sixty-four in the City of Washington 
bounded as follows: 

Beginning at the end of Sixty feet North from the South¬ 
west comer of Square number Six Hundred and Sixty-four 
running thence North with half street West Thirty feet then 
East one Hundred and Twenty-four feet Eight inches to 
Wator Street and with it South 19° 36', West Thirty-one 
feet ten inches, then West one hundred and fourteen feet 
to the beginning and East across Wator Street in front of 
the foregoing and having the same width on a Meridian 
to the Eastern Branch, as and for his half part of the Land 
included within his said Lot in Carrollsburgh to be held by 
him in his former estate and interest and in lieu of his 
former quantity of land in his aforesaid Lot in Carrolls¬ 
burgh and subject to the terms and conditions declared by 
the President of the United States on the 17th day of 
October 1791 for regulating the materials and the manner 
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of the buildings and the manner of the buildings and 
improvements on the Lots in the City of Washington. 

And the said William Augustin Washington doth hereby 
accept the above described Lot in the City of Washington 
in lieu of his former quantity of Land in his said Lot in 
Carrollsburgh, to hold the same in his former estate and 
interest in lieu of his former quantity of Land in his said 
Lot and subject to the terms and conditions aforesaid. 

In Witness Whereof the Commissioner and the said 
William Augustin Washington have hereunto set their 
hands this twentieth day of September 1793. 

Thos. Cook 

T. H. Johnson 
D* Stuart 
Dan L Carroll 
Wm. Aug. Washington 

Commissioners 


United States of Amebica, Plaintiff 

v. 

Joseph Gboen, et al, Defendants, 

Equity No. 31578 

Plaintiff’s Exhibit No. T33 

Filed Jun 20 1947 Charles E. Stewart, Clerk 

Washington, D. C., September 19th, 1902 
Maj. John Biddle, U. S. A., 

Engineer Commissioner, D. C. 

Dear Sir:— 

As attorney for Thomas and James Martin, the owners 
of lots 6, 7 and 8 in square east of square 664 in this City. 
I have the honor to request that they be granted per¬ 
mission to make general repairs to their wharves on 
said lots, such as the substitution of new material for old 
etc., not changing materially the out-lines of said wharves. 

Very Respectfully 
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S. T. Thomas 
January 6, 1947 

I certify that this is a true copy of the original record 
of this office. - 

P. M. Lumpkin 
Chief Clerk, E. D. 

September 20, 1902. 

Mr. S. T. Thomas, 

Opposite City Hall. 

Dear sir:— 

I have to acknowledge the receipt of your letter of 
September 19th requesting that Thomas and James Martin, 
the owners of Lots 6, 7 and 8 in square east of square 664, 
be granted permission to make general repairs on their 
wharves on said lots, such as the substitution of new ma¬ 
terial for old etc., not changing materially the outlines of 
said wharves, and in reply would state that permits of this 
character are granted by the Building Inspector upon the 
condition that such permit shall not affect the status quo 
as to the rights of any of the parties, and upon the agree¬ 
ment that neither the District nor the United States shall 
be required to pay for any repairs or improvements made 
pursuant to such permit, and that the permittee shall 
acquire no rights whatever against the United States or 
the District by such repairs or permit as to possession or 
otherwise. Application for a permit under these condi¬ 
tions should be made to the Building Inspector upon a 
form which will be furnished by him. 

Very respectfully, 

P. M. Bolls 

Major, Corps of Engineers, U. S. A., 
Engineer Commissioner, D. C. 


Late Attorney for the District of Columbia 

Telephone, East 699Y. 


\ 
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Sidney T. Thomas, 

Attorney and Counsellor at Law, 

Opposite City HalL 

Washington, D. C., September 26th., 1902. 
Hon. Commissioners, 

District of Columbia. 

Gentlemen:— 

As attorney for Thomas and James Martin, owners of 
lots 6, 7, and 8 in square east of square 664, in this City, 
I desire to call your attention to the fact that the con¬ 
tractor for street cleaning is dumping dirt and rubbish on 
said lots, on the idea or claim, as Messrs. Martin under¬ 
stand it, that the dump is within South Capitol Street. 

My clients purchased said lots many years ago on the 
faith of the official maps and public records of the City, 
showing them to extend from Water Street through to the 
channel of the Eastern Branch of the Potomac River, and 
hence regard the claim, if such claim is seriously made, 
that South Capitol Street extends through their property, 
as wholly inadmissible. 

The public records show that the lots in the above 
square were divided between the United States and the 
original proprietor, Daniel Carroll, more than a century 
ago, the United States getting one half of the lots, thus 
recognizing the existence of the square; and that it was 
bounded on the west by Water Street, on the North by 
S Street, and on the east by Eastern Branch and on the 
south by T Street. Lots 6, 7 and 8 for nearly 100 years 
have been on the tax books of the City, and the Messrs. 
Martin, and their predecessors in title, have regularly 
paid taxes thereon to the City, and to the District of Co¬ 
lumbia since 1871. 

I would suggest that the public records of the city also 
show that in the beginning of the City the eastern ends of 
said lots for a distance of about 60 feet from Water 
Street were under water. They were filled in and made 
fast and firm land between 1820 and 1861 to the present 
shore line of eastern branch. 
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This claim that South Capitol Street extends through 
Square east of square 664 is comparatively new. My 
clients never heard of it until the appearance several 
years ago of an unofficial map of this City, compiled by 
one, Hopkins, as a private enterprise, on which map 
South Capitol Street appears as extended into this square. 

However, as no legal proceedings have been taken to 
extend South Capitol Street through said square, the 
Messrs. Martin regard the dumping of rubbish on their 
lots 6, 7 and 8 by your contractor as wrongful, and wish 
me to say that while they should regret very much to 
involve the District in litigation over the matter, they will 
be compelled to do so unless the conduct complained of, 
is discontinued. 

Very Respectfully, 

S. T. Thomas 


Office of the 

Engineer Commissioner of the District of Columbia, 

Washington, November 6, 1902. 

Permit #866% 

Permission is hereby given to construct a wharf in 
accordance with plans for same filed in office of the In¬ 
spector of Buildings, on lots 6, 7, and 8, square E 664, 
not to extend beyond outer line of present wharf and not 
beyond the wharf line heretofore approved by Chief Engi¬ 
neer, IT. S. A.; elevation or surface of wharf not to exceed 
the level or grade of streets contiguous to wharf, and not 
to form any barrier or obstruction in line of streets. No 
right of occupancy or title to ground is acknowledged 
hereby and such permit is accepted with the agreement 
that neither the District of Columbia, or the United 
States, is or shall be liable for any expense for such 
repairs or improvements. 

To 

Thomas & James Martin, 

By S. T. Thomas, Atty., 
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#1504 S. Cap. St. 

452 D St. N. W. 

No. Fee. 

S. Ashford 

Inspector of Buildings. 

Late Attorney for the District of Columbia. 

Telephone, East 699Y. 
Sidney T. Thomas, 

Attorney and Counsellor at Law, 

Opposite City HalL 

Washington, D. C., November 11th., 1902. 
Snowden Ashford, Esq., 

Inspector of Buildings, 

District of Columbia. 

Dear Sir:— 

Messrs. Thomas and James Martin respectfully decline 
to accept the building permit issued to them on the 6th., 
Inst., for the repair of their wharf on lots, 6, 7 and 8 in 
square east of square 664 in this City with the condition 
therein contained, that the wharf, as they proposed to re¬ 
pair it, shall “not exceed the level or grade of streets con¬ 
tiguous to wharf, and not to form any barrier or obstruc¬ 
tion in line of streets” on the ground that said condition, 
as they understand it, implies that a street extends through 
said lots. 

The Messrs. Martin are not squatters on public space 
but on the contrary are the fee simple owners of said 
lots 6, 7, and 8, having purchased them in good faith, with¬ 
out reference to the “line of streets” except Water Street 
on the West, and S Street on the North, and they claim 
the right to repair their wharf, and thus make use of their 
property, without being subjected to the unreasonable 
condition that their improvements when made shall not be 
in “the line of streets.” 

If, by the condition that the proposed wharf shall not 
form a barrier or obstruction to any street, South Capitol 
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Street is meant, I would suggest that the owners of lots 
6, 7 and 8 do not concede that this street extends throngh 
their property. 

For these reasons the building permit above referred 
to, is herewith respectfully returned. What the Messrs. 
Martin want, and what I submit they are entitled to have, 
is a permit to repair their wharf according to the plans 
they have submitted to you, without any condition imply¬ 
ing that they are occupying, or propose to occupy part 
of South Capitol Street. To deny them the privilege of 
making necessary repairs to their wharf, on the lines of 
their lots, as laid down on the public plats of the city is 
to deprive them of the use of their property and amounts 
to taking it without compensation. 

Very Respectfully Yours, 

S. T. Thomas 

(1 EncL) 

Die. J. A. O’S. 


Office of the 

Engineer Commissioner of the District of Columbia, 

Washington, 

November 12, 1902. 


Captain Chester Harding, 

Corps of Engineers, U. S. A., 

Assistant to Engineer Commissioner, D. C. 

Sir: 


I have the honor to forward herewith permit No. 866-1/2, 
issued to Thomas and James Martin, to construct wharf 
on lots 6, 7, and 8, square E-664, and to invite attention 
to communication in relation thereto from Mr. S. T. 
Thomas, attorney for Messrs. Martin. I would respect¬ 
fully recommend that these papers be referred to the 
Corporation Counsel for opinion, as to whether the terms 
of this permit could be modified without detriment to the 
interests of the District 

Very respectfully, 


S. Ashford, 

Inspector of Buildings. 

• • • • 

[See PL Ex. T-39, vol. V for application dated No. 6, 
1902 for above permit.] 

• • • • 


Andrew B. Duvall, 

Corporation Counsel 
Edward H. Thomas, 

Arthur H. O’Connor, 

James L. Pugh, Jr., 

A. Leftwich Sinclair, 

Assistant Corporation 
Counsel. 

Telephone Main 257. 

Offices of 

The Law Department 
of the 

District of Columbia, 

Columbian Building, 416-418 Fifth St., N. W. 

Washington, January 9, 1903. 

Hon. Commissioners, 

District of Columbia. 

Gentlemen:— 

I have the honor to return herewith the permit issued 
November 6, 1902, to Thomas and James Martin to con¬ 
struct wharf on lots 6, 7 and 8 in Square east of Square 
664, together with the communication of S. T. Thomas, 
Esq., attorney for Messrs. Martin, stating that they de¬ 
cline to accept the permit because of the condition therein 
contained, that the wharf proposed to be repaired “shall 
not exceed the level or grade of streets contiguous to 
wharf, and not to form any barrier or obstruction in line 
of streets”; because, as it is understood by them, said 
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condition implies that a street extends through said lots, 
which they deny. 

At the suggestion of the Inspector of Buildings these 
papers were referred to me for opinion as to whether the 
terms of the permit could be modified without detriment 
to the interests of the District. 

It is claimed in behalf of the District that South Capitol 
street extends to the Eastern Branch, this claim is denied 
by the Messrs. Martin. 

The object of expressing the condition in the permit to 
which objection is made is simply to maintain the status 
quo, without requiring either party to waive its claim in 
the premises. I am, therefore, of the opinion that under 
all the circumstances the terms of the permit should not 
be modified. 

Very Respectfully, 

Signed. A. B. Duvall. 

Corporation Counsel. 


January 14, 1903. 

Mr. S. T. Thomas, 

#452 D street, N. W. 

Dear Sir: 

Referring to the declination of your clients, Messrs. 
Thomas and James Martin, to accept the permit issued to 
them under date of November 6, 1902, to construct wharf 
on lots 6, 7 and 8, in square east of square 664, because 
of certain conditions contained therein, I am directed to 
inform you that the Commissioners are advised by the 
Corporation Counsel that in his opinion under all the cir¬ 
cumstances the terms of the permit should not be modified. 
This opinion is approved by the Commissioners. 

Very respectfully, 

A. Tindall 

Secretary. 
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Filed June 20, 1947, Charles E. Stewart, Clerk 

United States of America, Plaintiff, 

v 

Joseph Groen, et al, Defendants 
Equity No. 31578 

Plaintiff’s Exhibit No. T 36 
Bridge Department 

Engineer Department, District of Columbia 
Office of the Permit Clerk 

Washington, D. C., October 25th, 1932 

Sir: 

Permission is hereby granted you to fill in up to the bulk¬ 
head line, lots 1, 2 and 3 in Square E-664 (Water Street 
between T and S Streets, Southeast) and to construct a 
steel sheet piling bulkhead on the bulkhead line in front of 
said lots in accordance with blueprint attached to E. D. 
235,663-3, this work to be done subject to direction and in¬ 
spection of the Engineer of Bridges and proper steps to be 
taken to prevent spilling of material south of the north 
line of T Street, south, as extended from the high water 
line to the bulkhead line. 

Waiver attached. 

Received Oct. 25, 1932 
Chief Clerk, Eng’r. Dept. 

Engr. of Bridges. 

January 6, 1947 

I certify that this is a true copy of the original record of 
this office. (E.D. 235060-3) 

P. M. Lumpkin, 
Chief Clerk, E. D. 

“As a condition precedent to the issuance of this permit 
and in consideration thereof the holder hereby expressly 
agree to comply with all its terms and conditions, and at 
his risk and expense, to keep any trench or excavation made 
by or for him thereunder in any paved street, alley or side¬ 
walk or any public space in a safe condition, and to save 
harmless, indemnify and keep indemnified the District of 


494 


Columbia from any injury, cost, loss or damage occasioned 
by reason or failure to keep such trench or excavation 
in a safe condition during the execution of the work, and 
from any injury, cost loss or damage occasioned by work 
beyond said permit or by any failure to observe and com¬ 
ply with the terms and conditions of said permit.” 

It is a condition of this permit that the owner adjust to 
grade and repair all water box covers, sewer cleanouts, 
sewer air inlets and other appurtenances within the pro¬ 
posed construction. 

Do not cut or injure trees or pile earth or other material 
within three feet of street trees. 

The work to be done at your own risk and expense under 
the direction and subject to the requirements of the En¬ 
gineer Department; to be commenced and completed within 
thirty days after date of this Permit. 

By order of the Commissioners, D. C. 

F. L. Griffin, 
jbg Permit Clerk, D. C. 

To Capital Materials Co., Inc., 

South Capitol and S Streets 

Noted C. R. W. Eng’r. of Bridges 
For_ 

Oct. 26, 1932 
Filed Mar. 8,1938. 

E. D. 235060-3 


6th Endorsement 

October 25,1932 

To the Permit Clerk: 

Please issue permit to the Capital Materials Co., Inc. to 
fill in to the bulkhead line Lots 1, 2 and 3, Square- E-664 
and to construct a steel sheet piling bulkhead on the bulk¬ 
head line in front of said lots in accordance with blueprint 
attached to E. D. 235060-3, work to be done subject to di¬ 
rection and inspection of the Engineer of Bridges and 


4 



495 


proper steps to be taken to prevent spilling of material 
south of the north line of T Street, south, as extended from 
the high water line to the- bulkhead line. Attach to this per¬ 
mit copy of executed waived dated October 25, 1932, which 
is attached to this file. After permit has been issued, please 
return file to this office with copy of permit. 

E. M. Brennan 
Chairman, Wharf Committee 

RMB/McG 
Oct. 25,1932 

Permit Clerk 

7th Endorsement 

Permit issued October 25th, 1932 as per copy attached. 

F. L. Griffin 
Permit Clerk, E. D. 

ED 235,060-3 jbg 


Engineer Department, District of Columbia 
Office of the Permit Clerk 
Washington, D. C., October 25th, 1932 

Sir: 

Permission is hereby granted you to fill in up to the 
bulkhead line, lots 1 , 2 and 3 in Square E-664 (Water 
Street between T and S Streets, Southeast) and to con¬ 
struct a steel sheet piling bulkhead on the bulkhead line 
in front of said lots in accordance with blueprint attached 
to E. D. 235,063-3, this work to be done subject to direction 
and inspection of the Engineer of Bridges and proper steps 
to be taken to prevent spilling of material south of the north 
line of T Street, south, as extended from the high water 
line to the bulkhead line. 

Waiver attached. 

‘‘As a condition precedent to the issuance of this permit 
and in consideration thereof the holder hereby expressly 
agree to comply with all its terms and conditions, and at 
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his risk and expense, to keep any trench or excavation 
made by or for him thereunder in any paved street, alley 
or sidewalk or any public space in a safe condition, and to 
save harmless, indemnify and keep indemnified the Dis¬ 
trict of Columbia from any injury, cost, loss or damage 
occasioned by reason of failure to keep such trench or ex¬ 
cavation in a safe condition during the execution of the 
work, and from any injury, cost, loss or damage occasioned 
by work beyond said permit or by any failure to observe 
and comply with the terms and conditions of said permit.” 

It is a condition of this permit that the owner adjust 
to grade and repair all water box covers, sewer cleanouts, 
sewer air inlets and other appurtenances within the pro¬ 
posed construction. 

Do not cut or injure trees or pile earth or other ma¬ 
terial within three feet of street trees. 

The work to be done at your own risk and expense under 
the direction and subject to the requirements of the Engi¬ 
neer Department; to be commenced and completed within 
THIRTY days after date of this Permit. 

By Order of the Commissioners, D. C. 

F. L. Griffin 
Permit Clerk, D. C. 

To Capital Materials Co., Inc., 

South Capitol and S Streets 

District Commissioners 
Washington, D. C. 

October 25,1932 

In applying to the Commissioners of the District of 
Columbia for permission to make a fill and build a bulk¬ 
head on Lots one (1), Two (2) and Three (3) in Square 
East of 664, the Capitol Materials Company, Inc., lessee, 
and James Martin, claimant of said property, have notice 
of the pending case of United States v. Groen et al., Equity 
No. 31,578 in which title to the property mentioned is 
claimed by the United States, and further under- 
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stand and agree that the issuance of the permit requested 
shall not affect the status quo as to the rights of any 
parties to that suit, that the permittees acquire no rights 
whatever against the United States or the District of 
Columbia under and by virtue of any permit granted, that 
any improvements made by virtue of such permit shall 
not form the basis of any claim against the United States 
or the District of Columbia, and that neither the United 
States nor the District of Columbia shall be required to 
pay for any improvements or repairs made pursuant to 
such permit. 

Capitol Materials Company, Inc. 

By: Henry B. Couts, 

Pres. 

James Martin 


Attest: 

John B. Roberts 
Secretary 


Claimant. 

Lottie May Martin 


Engineer Department, District of Columbia 
Office of the Permit Clerk 

Washington, D. C., October 13,1932 

Sir: 

Permission is hereby granted you to fill in up to the 
bulkhead line, lots 4 and 5, Square E-664 (Water Street 
between T and S Streets Southeast), and to construct a 
steel sheet piling bulkhead, on the bulkhead line, in front 
of said lots in accordance with blue-print on file with the 
Engineer Department of the District of Columbia (E. D. 
No. 235,060-3). 

All work is to be done subject to directions and in¬ 
spection of the Engineer of Bridges, D. C. 

Waiver attached. 

“As a condition precedent to the issuance of this permit 
and in consideration thereof the holder hereby expressly 
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agree to comply with all its terms and conditions, and at 
his risk and expense, to keep any trench or excavation 
made by or for him thereunder in any paved street, alley 
or sidewalk or any public space in a safe condition, and 
to save harmless, indemnify and keep indemnified the Dis¬ 
trict of Columbia from any injury, cost, loss or damage 
occasioned by reason or failure to keep such trench or 
excavation in a safe condition during the execution of the 
work, and from any injury, cost, loss or damage occasioned 
by work beyond said permit or by any failure to observe 
and comply with the terms and conditions of said permit.” 

It is a condition of this permit that the owner adjust to 
grade and repair all water box covers, sewer cleanouts, 
sewer air inlets and other appurtenances within the pro¬ 
posed construction. 

Do not cut or injure trees or pile earth or other ma¬ 
terial within three feet of street trees. 

The work to be done at your own risk and expense under 
the direction and subject to the requirements of the Engi¬ 
neer Department; to be commenced and completed within 
THIRTY days after date of this Permit. 

By order of the Commissioners, D. C. 

J. B. Carroll 

Acting Permit Clerk, D. C. 

To Capital Materials Co., Inc., 

South Capitol and S Sts. 

Capital Materials Company 
Incorporated 

Producers of Washed and Graded 
Sand and Gravel 
2 S. Street, Southwest 
Washington, D. C. 

Telephone Atlantic 5700, Atlantic 5701 

Plant and Wharves 
Foot of South Capital Street 
Sept. 22, 1932. 


/ 


499 


District Commissioners, 

Washington, D. C. 

Gentlemen: 

In applying to the Commissioners of the District of 
Columbia for permission to make a fill and build a bulk¬ 
head on Lots Four (4) and Five (5) in Square East of 
664, the Capital Materials Company, Inc., has notice of 
the pending case of United States v. Groen et al, Equity 
No. 31,578 in which title to the property mentioned is 
claimed by the United States, and further understands 
and agrees that the issuance of the permit requested shall 
not affect the status quo as to the rights of any parties 
to that suit, that the permittee acquires no rights what¬ 
ever against the United States or the District of Columbia 
under and by virtue of any permit granted, that any im¬ 
provements made by virtue of such permit shall not form 
the basis of any claim against the United States or the 
District of Columbia, and that neither the United States 
nor the District of Columbia shall be required to pay for 
any improvements or repairs made pursuant to such per¬ 
mit. 

Yours very truly, 

Capital Materials Company, Inc. 

By: Henry B. Roberts 

President 

John B. Roberts 
Secretary 
Attest 

Retain in ED file 235060/3 
Received Sep 20 1932 Chief Clerk, Eng’r Dept. 

Capital Materials Company 
Incorporated 

Producers of Washed and Graded 
Sand and Gravel 
2 S. Street, Southwest 
Washington, D. C. 

Telephone Atlantic 5700, Atlantic 5701 
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Plant and Wharves 
Foot of South Capital Street 
September 20, 1932 

District Commissioners, 

Washington, D. C. 

Attention Mr. Boland R. Brennan. 

Gentlemen: 

We are applying herewith for permission to construct 
a bulkhead along the bulkhead line in the Anacostia River 
between S and T Streets, SW., on the property owned 
by James Martin and under a fifteen-year lease to us. 

We wish to construct this bulkhead and back-fill be¬ 
tween the high water line and the bulkhead with material 
to he hauled in or with material to be cut down from the 
fast land immediately north of T Street and east of 
Water Street. 

We are sending copies of this letter with a copy of the 
enclosed blue print to Messrs. Brashears & Townsend, 
special counsel for Department of Justice and, also, to 
the War Department. 

Very truly yours, 

Capital Materials Company Inc. 
By P. Y. K. Howat 
P. Y. K. Howat 

PYKHrJS 

Received Sep 2 1932 Chief Clerk, Eng’r Dept. 


Capital Materials Company, Inc. 

South Capitol & S Streets 
Washington, D. C. 

September 1, 1932 

R. M. Brennan, Chairman, Wharf Co mmi ttee, 

District Building, 

Washington, D. C. 

Dear Mr. Brennan: 

This is an application for permission to make a fill and 
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build a steel sheet piling bulkhead as per the attached 
print, on Lots 4 and 5 in Square East of 664 on Water 
Street. 

We understand that there is a suit by the Government 
against this property and we wish to advise that we are 
willing to waive a claim for the improvements proposed 
herein should the Government win its suit. 

We understood in a conversation with Mr. Townsend 
of Townsend & Brashears that if we agree to waive claim 
for these improvements that they would have no objections. 

Excavation is now being carried on at the site of one 
of the government buildings and material from this exca¬ 
vation is available for us to make the fill proposed here¬ 
with and we, therefore, are anxious to increase the storage 
capacity of our sand and gravel at our plant. 

We are sending a copy of this letter to Mr. Townsend 
and to the District Engineer of the War Department. We 
would greatly appreciate your early and favorable consid¬ 
eration of this application. 

Very truly yours, 

Capital Materials Company Inc. 

By P. Y. K. Howat 
P. Y. K. Howat 

PYKHrJS 

Eng’r of Bridges for recommendation JS RMB 
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Filed Jun 20 1947 Charles B. Stewart, Clerk 

United States of America, Plaintiff 
v. 

m 

Joseph Groen, et al, Defendants 
Equity No. 31578 

Plaintiff’s Exhibit No. T 38 

December 1, 1939 

The Honorable Commissioners 
District of Columbia 
Dear Sirs: 

We respectfully request permission to raise present roof 
and extend rear addition on Lot 800—Square E-664 of 
existing metal shed facing South S Street, for purposes of 
storing cement 

We understand, that owing to the present building laws, 
only temporary sheds can be erected in this zone. We re¬ 
spectfully request a waiver of this law to allow us to erect 
same. 

Sincerely yours, 

Lottie May Martin, 

3401 R St N. W. 

January 6, 1947 

I certify that this is a true copy of the original record 
of this office. (E. D. 249981) 

P. M. Lumpkin, 

Chief Clerk, E. D. 


Agreement 

This permit is issued at the request of James Martin, and 
in accepting the said permit the said James Martin does so 
with full knowledge of the claim of the United States as 
set forth in Equity suit No. 31,578 in the Supreme Court of 
the District of Columbia to the land on which so called 
Martin’s wharf is located and the pendency of litigation 
in which said claim is advanced, and that a portion of said 


/ 


503 

wharf upon which the improvement is to be located lies 
within the lines of South Capitol Street and the said per¬ 
mittee accepts this permit with the understanding and 
agreement that any improvements to the property made 
by virtue of this permit shall not and will not form the 
basis of any claim for compensation from the United States 
or the District of Columbia and shall not be considered 
in the ascertainment of the value of any improvements in 
the event that by the termination of said litigation any 
right of compensation for improvements shall inure to 
the said permittee, and with the further understanding 
that any occupation or improvement of said South Capitol 
Street is subordinate to the claim of the United States 
and the District of Columbia. 

Oct. 28, 1939 
James Martin 
3401 R St. N. W. 

Permit issued 10/28/39 #227609 J. C. Mack 
Filed Oct. 31,1939 
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Filed Jun 20 1947 Charles E. Stewart, Clerk 

United States of America, Plaintiff 
v. 

Joseph Groen, et at, Defendants 
Equity No. 31578 

Pltf. T 40 

Government of the District of Columbia 
Engineer Department 
Department of Building Inspection 
Washington 4, D. C. 

Address reply to 
Inspector of Buildings and 
Director of Inspection 

December 19, 1946. 

TO WHOM IT MAY CONCERN: 

This is to certify that the attached are true copies of 
papers on file in this office in connection with Permit 
#148583, issued to Capital Materials Company, Inc., for 
Premises #2 S Street, S. W., Square E-664, said permit 
issued November 23, 1931. 

Robert H. Davis 
Robert H. Davis 
Director of Inspection, D. C. 
Permit No. 148583 Issued 11/23/31 
Miscellaneous Application 
Owner’s name Lottie May Martin 
Premises number South Capitol and S Streets 
Water Street 

Lot number (6,7 & 8) taxed 6 & 800 Square number East 
664 

Character of work Repairs to wharf, piles, steel and ce¬ 
ment. See part 4, p. 130 Bldg. Code 
Cost of work, $2,000.00. 

Refer to Engineer of bridges through Wharf Committee 
for approval of type <md strength. 
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Use this form for any use not covered by regular forms 

Below give details 
E. D. 228140/2 J. W. 0. 

Complies with requirements of Zoning Regulations. 

Ashed for permit to repair wharf at foot of South Capitol 
Street, known as Martin’s Wharf. Lot 6,7 and 8 in square 
East 664. According to plans prepared by W. J. Latimer, 
Civil Engineer, Investment Building, Washington, D. C. 

Also a letter from the War Department, United States 
Engineer Office, Room 1068, New Navy Building, Washing¬ 
ton, D. C. 

Name of owner Lottie May Martin 

Address of owner 3401 R Street, N. W. 

Name of applicant James Martin 
Recommended for Permit Oct 26 1931 A. R. McGonegal, 

Inspector of Plumbing 
No Plumbing or Gasfitting 


Filed Jun 20 1947 Charles E. Stewart, Clerk 

United States of America, Plaintiff 
v. 

Joseph Groen, et al, Defendants 
Equity No. 31578 

Office of the Inspector of Buildings 
District of Columbia 

Permit Nov. 23,1931 

No. 148583 

Repair Permit 

This is to certify That Lottie May Martin has permission 
to repair existing wharf, piles, steel & cement as per plans 
ED-2281403—This permit issued subject to conditions on 
reverse side hereof. 

Premises No. S. Capitol & S St .Lot 6-8 Squar eE-664 

Width of Building.Length.Height_ 

Cost $ .... 2,000 .... in accordance with application and plans 
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on file in this office, and subject to the Building Regulations 
of the District of Columbia, the right being reserved to 
enter and examine the buildings during operations con¬ 
ducted under authority of this permit, and to require any 
change in construction that may be necessary to insure 
sufficient structural strength, or safety from fire. 

This permit expires six months from date hereon. 

Note 

Projections beyond the building line are not authorized 
by this permit, unless expressly stated hereon. 

This permit does not authorize the installation of any 
electric wiring, nor the connection of any electrical ap¬ 
paratus. 

Walls shall not be erected to a height greater than one 
foot (l'O") above footings until their correct location is 
verified by the Surveyor, D. C., in accordance with Para¬ 
graph C, Part 2, Section 11, of the Building Regulations, 
D. C. 

Party walls are subject to the rights of adjoining owners 
in all squares located outside the City of Washington (as 
defined in the Building Regulations, D. C.). 

Storage of building materials on public space is pro¬ 
hibited unless specifically authorized by permit. 

Permit Fee, $ 15 - 

Deposit No.Amount, $_ 

The above amounts have been paid to the Collector of 
Taxes, D. C. 

Noted by_ JM _ 

Building Dept. 

John W. Oehmann, 
Inspector of Buildings 

By_ J. C. Mach _ 

Permit Clerk. 

November 23,1931 

This permit is issued at the request of Lottie May Martin, 
and in accepting the said permit the said Lottie May Martin 
does so with full knowledge of the claim of the United 
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States as set forth in Equity suit No. 31,578 in the Supreme 
Court of the District of Columbia to the land on which so 
called Martin’s Wharf is located and the pendency of liti¬ 
gation in which said claim is advanced, and that a portion 
of said wharf lies within the lines of South Capitol Street; 
and the said permittee accepts this permit with the under¬ 
standing and agreement that any improvements to said 
wharf made by virtue of this permit shall not and will not 
form the basis of any claim for compensation from the 
United States or the District of Columbia and shall not be 
considered in the ascertainment of the value of any im¬ 
provements in the event that by the termination of said 
litigation any right of compensation for improvements shall 
inure to the said permittee, and with the further under¬ 
standing that any occupation or improvement of said South 
Capitol Street is subordinate to the claim of the United 
States and the District of Columbia- 


Filed Jun 20 1947 Charles E. Stewart, Clerk 

United States of America, Plaintiff 
v. 

Joseph Groen, et al, Defendants 
Equity No. 31578 

Pltf. T 42 

MORRIS RECORD 
Yol. 4, p. 2164 

Proceedings of Commissioners, January 22, 1791. 

Vol. 1, pages 1 and 2. 

• • * * 

The Letters patent was in the following words: 
[Seal] George Washington, 

President of the United States of America. 

To all who shall see these presents Greeting. 
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Know Ye. That reposing special trust and Confidence 
in the Integrity, Skill and Diligence of Thomas Johnson 
and Daniel Carroll of Maryland and David Stuart, of Vir¬ 
ginia, I do in Pursuance of the powers vested in me by the 
Act entitled “An act for establishing the temporary and 
permanent Seat of Government of the United States,’* 
hereby appoint them the said Thomas Johnson and David 
Stewart and Daniel Carroll, Commissioners for surveying 
the District of Territory accepted by the said Act for the 
permanent Seat of Government of the United States and 
for performing such other Offices as by Law are directed, 
with full authority for them or any two of them to proceed 
there in according to Law, and to have and to hold the 
said office with all the powers, priviledges and Authorities 
to the same of right appertaining each of them, during the 
pleasure of the President of the United States, for the 
time being. 

In Testimony whereof I have caused these Letters to be 
made patent and the Seal of the United States thereto 
affixed. 

Given under my hand at the City of Philadelphia the 
twenty-second day of January in the year of our Lord 
one thousand seven hundred and ninety-one and of the 
Independence of the United States of America the fifteenth. 
By the President. 

Thos. Jefferson. 


Go. Washington, 
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Filed Jun 20 1947 Charles E. Stewart, Clerk 

United States of America, Plaintiff 
v. 

Joseph Groen, et al, Defendants 

Equity No. 31578 
' Pltf. T 44 

THIS LEASE 

Made this 20th day of August, A. D., 1940, by and between 
Melvin C. Hazen, John Russell Young and David McCoach, 
Jr., Commissioners of the District of Columbia, parties of 
the first part, and The Smoot Sand and Gravel Corporation 
of 3020 K Street, Northwest, party of the second part: 

WITNESSETH: That the said parties of the first part 
do hereby let unto the said party of the second part the 
hereinafter described property situate in the District of 
Columbia and known as, 

All of that certain public space in the District of Colum¬ 
bia, shown on the plat of survey in Book No. 130, page 
341, on file in the Office of the Surveyor of the District of 
Columbia, dated May 12, 1939, said public space being 
located on S Street Southeast, in the vicinity of South Capi¬ 
tol Street. 

And the party of the second part takes the aforesaid 
property as a tenant by the month, said tenancy to begin 
on the 1st day of July, A. D., 1940, upon the terms and 
conditions hereinafter mentioned: 

And the party of the second part, for itself and its suc¬ 
cessors and assigns does hereby covenant and agree with 
said parties of the first part, their successors or assigns, 
in the manner following: 

First: That the said party of the second part shall well 
and truly, and without any deduction whatsoever, and 
without any demand therefor, pay unto the said parties 
of the first part, their successors or assigns, as rent for 
said premises the sum of Fifteen Dollars ($15.00) per 
month payable in advance. 
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Second. That the party of the second part will punc¬ 
tually and truly pay, or cause to be paid, all charges for 
gas, water, and electric light or power used in and upon 
said demised premises and shall and will comply with all 
police, health, building, and other regulations of the Dis¬ 
trict of Columbia, and will conduct no unlawful business, 
and will maintain no nuisance in and upon said demised 
premises, or any part thereof. 

Third. That the said party of the second part, during 
the continuance of the term hereinbefore demised, shall and 
will, at its own proper cost, charge, and expense, maintain 
and keep said demised premises in good preservation and 
repair subject to the approval of the Commissioners of the 
District of Columbia, and at the termination of this lease 
will surrender possession of said demised premises in as 
good order and condition as when received hereunder, 
ordinary wear and tear and damage by the elements or the 
public enemy, excepted, including all the repairs and im¬ 
provements made on said demised premises during said 
tenancy, which shall be and become the property of the 
District of Columbia, and the party of the second part 
shall be liable for any damage caused to the premises and 
property herein demised arising through its own fault, 
default,'"or negligence. 

Fourth. That said party of the second part will neither 
assign this lease, nor the term hereinbefore demised, nor 
sub-let the demised premises, nor any part thereof, nor 
transfer possession of the whole or any part thereof, with¬ 
out the previous consent in writing of the parties of the 
first part, their successors or assigns. 

Fifth. It is further agreed, by and between the parties 
hereto, that this lease and any interest thereunder may be 
terminated at any time by the Commissioners of the Dis¬ 
trict of Columbia, without compensation. 

Sixth. That upon the expiration of the term herein¬ 
before demised by its own limitation, or otherwise, as here¬ 
inbefore provided, or upon the sooner determination 
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thereof by reason of the breach by said party of the second 
part of any of the covenants or agreements herein on its 
part to be performed, the said party of the second part, 
at the mere request of the said parties of the first part, 
their successors or assigns, and without any further de¬ 
mand, notice, or process, statutory or otherwise (all of 
which are expressly hereby waived by said lessee), will 
forthwith peaceable and in good faith quit, vacate, and re¬ 
move, from said demised premises, and surrender and 
yield up the same, and every part thereof, to the full and 
exclusive possession of said parties of the first part, their 
successors or assigns, and said parties of the first part may 
forthwith recover possesion of said demised premises, 
under and by virtue of a seven day’s summons under the 
provisions of law regulating proceedings between landlord 
and tenant, the thirty days’ notice to quit being hereby 
expressly waived; and no waiver of any covenant herein 
contained or of any breach thereof shall be construed to 
waive said covenant or in any manner affect any other 
covenant of this lease or any breach thereof. 

IN TESTIMONY WHEREOF, the said parties have 
hereunto set their hands and seals on the day and year 
first hereinbefore mentioned. 

(signed) M. C. Hazen (SEAL) 
(signed) D. McCoach, Jr. (SEAL) 
Commissioners of the District of 
Columbia. 

Attest: 

(signed) G. M. Thomett 
Secretary 

(SEAL) 

The Smoot Sand & Gravel Corporation 
By 

(signed) Thomas W. Butt (SEAL) 
Treasurer 
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Approved by the Commissioners of the District of Co¬ 
lumbia, sitting as a board. August 20,1940 

(signed) G. M. Thomett 
Secretary 

Witnesses: 

(signed) G. M. Parker 
(signed) John M. Derrick 
Approved as to form: 

(signed) James W. Lauderdale 
Assistant Corporation Counsel, D. C. 
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